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THE SWAMPSCOTT INSTITUTES 

The sixth annual Massachusetts Lawyers Institute will be held 
at Swampscott on Friday, and Saturday, June 6 and 7, 1947. 
Make your plans to attend. The Institute has established itself 
as an annual gathering of the bar which is wanted and enjoyed. 

The fifth Institute opened at the New Ocean House in Swamp- 
scott on Friday, June 7 with a panel discussion presided over 
by James E. Farley of Salem on “Advertising and Solicitation 
of Business by Corporate Fiduciaries.” A summary of this dis- 
cussion will be found later in this number in connection with the 
plans for a referendum on the subject. 

In the evening of Friday, talks on the “Nuremberg Trials” 
were given by Colonel Leonard Wheeler, Jr., A.U.S., and Lt. 
Colonel Frank B. Wallis, A.U.S., who served on the staff of 
U. 8. Prosecutor Mr. Justice Jackson. These evoked great inter- 
est and many questions were asked by an enthusiastic audience. 

On Saturday morning the Institute started with a talk by 
Laurence M. Lombard, former general counsel of the War Pro- 
duction Board, entitled, “The Use of the Allocation Power in 
the Reconversion Period” which is printed in this number. 

At 10:30, George E. Brand, President of the American Judica- 
ture Society and former President of the State Bar of Michigan, 
addressed an interested audience on “Integration of the Bar.” 

At 2:30, the annual meeting of the Massachusetts Bar Asso- 
ciation took place as reported later in this number. 

The Massachusetts Association of City Solicitors and Town 
Counsel held a panel discussion and various committees of the 
Massachusetts Bar Association held meetings in the period left 
before dinner. 

The Institute dinner was presided over by the Chairman, 
Philip A. Hendrick. An address of welcome by President Proctor 
was followed by brief remarks by Chief Justice Field. The speaker 
of the evening was Professor Karl N. Llewellyn, Betts Professor 
of Jurisprudence at Columbia University Law School, who spoke 
on the subject, “A Government of Laws or a Government of Men?” 

As the Chairman of the Institute, Philip A. Hendrick, after 
presiding as chairman for five successive years, retired from the 
position, to the regret of everyone concerned, President Proctor 
on behalf of the Institute and of the Massachusetts Bar Associa- 
tion presented to him a set of Carl Sandburg’s volumes on 
Abraham Lincoln, inscribed over the signatures of the officers 
of the Association and of Mayo A. Shattuck, the former presi- 
dent, who initiated the plans for the Institute in 1941, as follows: 








“To Phil: 

The 1st, 2nd, 3rd, 4th and 5th Chairman of the Massa- 
chusetts Lawyers’ Institute, who by his interest, enthu- 
siasm, energy, judgment, and above all, by his lovable 
personality, has helped to bring the Bar of the Common- 
wealth together in one of the most successful profes- 
sional experiments in the legal history of Massachusetts 
— these volumes are presented as a token of appreciation 
and affection. 

Epwarp O. Proctor, President 
Mayo A. Suatruck, E2-president 
FraNK W. GRINNELL, Secretary 
Horace E. Aen, Treasurer” 


REPORT ON COST OF SWAMPSCOTT INSTITUTES 

Every year we find that a number of those attending the Annual 
Massachusetts Lawyers’ Institute do not understand why they 
are asked to pay a registration fee of $2 and some do not choose 
to pay it. From questions which they ask and remarks made it 
appears that some seem to have the mistaken impression that 
the association, or someone connected with it, is making money 
out of these registration fees. In order that the facts may dis- 
pel such illusions we submit the following statement of the re- 
ceipts and expenses for the 1945 and 1946 Institutes, which are 
typical of each one held since the beginning in the deficit 
carried by the association, for the benefit of those attending or 
interested. 

In June 1945 the registration fees received from 179 persons 
at $2 each amounted to $358. The total cost of conducting the 
Institute was $715.10. The deficit of $357.10 was paid by the 
Massachusetts Bar Association. 

In June of this year the registration fees paid by 190 persons 
at $2 each amounted to $380. The total cost was $776.85, and the 
deficit of $396.85 was again paid by the association as a pro- 
fessional contribution in the service of the bar. 


THE REVIVAL OF THE PUBLICATION COMMITTEE 

For the first twenty years or so there was a publication com- 
mittee of three consisting successively of Hon. Henry N. Sheldon, 
Hon. John W. Hammond, George R. Nutter, T. Hovey Gage and 
Dunbar F. Carpenter to whom everything was submitted before 
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3 
publication. By vote at the annual meeting this sort of committee 
was revived and the president has appointed the following five 
younger men whose assistance is welcomed by the editor: 
Lowe. 8S. NicHoison, Chairman RicHarp BANCROFT 
DonaLp G. ALLEN JosEPH K. CoLLINns 
Hersert B. EHRMANN 

As this issue was completed before the appointment of the 
committee, they are in no way responsible for its contents. 

The December number will contain the 22nd report of the 
Judicial Council. F. W. G. 


BOARD OF DELEGATES 


The Board of Delegates consists of the president, secretary and 
treasurer ex officio, the seven delegates at large elected at the 
annual meeting as reported herein and the following additional 
ex-officio members: 

Mayo A. Shattuck (ex-president) and presidents, or delegates, 
of affiliated bar associations of Barnstable County, Berkshire 
County, Boston, Bristol County, Essex County, Hampden County, 
Hampshire County, Law Society of Massachusetts, Middlesex 
County, Norfolk County, Plymouth County, Worcester County, 
Massachusetts Conveyancers Association and Massachusetts As- 
sociation of City Solicitors and Town Counsel. 


EXECUTIVE COMMITTEE 


Under the by-laws the Executive Committee consists of the 
president, secretary and treasurer e# officio, five members of the 
Board of Delegates and two members at large of the Association 
chosen by the Board of Delegates. At a meeting of the Board on 
September 14th, John E. Peakes and Richard Wait, delegates 
at large; Thomas M. A. Higgins, President of the Middlesex 
Bar Association; George L. Wainwright, President of the Plym- 
outh County Bar Association; Guy Newhall, delegate of the 
Essex Bar Association, were chosen from the Board of Delegates, 
and James M. Healy of Longmeadow and George R. Stobbs of 
Worcester, vice-presidents, were chosen at large to be members 
of the Executive Committee. 
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MASSACHUSETTS LAWYERS POSTWAR INSTITUTE, INC. 
By Josep K. Coxiiins, Director 
Placement Service — 

Recently there have been more requests by lawyers for veterans 
to do a research job or to work on other phases of the problems 
of busy lawyers. In every case the employer has expressed satis- 
faction with the work of the veteran and gratitude for the service 
rendered by the Institute. It is perhaps unnecessary to say that 
the veterans are delighted with the opportunities presented. It 
is hoped that more lawyers will avail themselves of this service. 
Many of the lawyer-veterans have exceptional ability. 

Lawyer-veterans are still returning from war service and 
lawyers who have registered openings in their offices with the 
Institute have been pleased with the quality of the men obtained. 
Competent men are still available for any kind of law office open- 
ing. Law offices are urged to call the Institute — LAF ayette 7135. 
Refresher Course 

145 men were enrolled for the course which began September 9 
and ended October 3. Unless sufficient demand is manifested 
immediately for a repetition of the course, the refresher program 
will be terminated. In the past twelve months 665 men and 
women have attended the refresher course. Almost all of them 
were veterans of the armed services. Nothing but praise has been 
heard with regard to the course and there has been constant 
expression of gratitude for the sacrifices made by the distin- 
guished faculty who have rendered their services time and again 
and without remuneration. 

Veterans and non-veterans who would attend another session 
of the course should communicate that fact to the Institute at 
once because plans should be made at least two months in 
advance. 

Many returned veterans have inquired about Practising Law 
Institute correspondence course in the law. We are informed 
that such courses have been qualified so that Veterans Adminis- 
tration will pay the fee. Information with regard to the courses 
may be obtained by writing to the Practising Law Institute, 
57 William Street, New York 5, N. Y. 
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THIRTY-FIFTH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


In accordance with notice* the thirty-fifth annual meeting of 
the Massachusetts Bar Association was held at the New Ocean 
House, Swampscott, Massachusetts, at 2:30 p.m., Saturday, 
June 8, 1946, in connection with the fifth annual Massachusetts 
Lawyers’ Institute. 

President Edward O. Proctor presided. 

The record of the thirty-fourth annual meeting which was 
printed and sent to all members in the Massachusetts Law 
Quarterly for October, 1946, was presented by the secretary and 
approved as printed. 


The president reported for the Executive Committee as follows: 


REPORT OF THE PRESIDENT 


The Executive Committee has held ten monthly meetings dur- 
ing the past year with an average attendance of about three- 
quarters of its members. These meetings have been held on 
Friday evenings when the members have dined together and 
spent the evening in discussion of the problems currently brought 
before them. 

Up to this time the Association has not had sufficient funds 
to pay the travel expenses of its members who reside outside 
the Greater Boston area. It is my hope that one of the results 
of the increased membership will. be to enable the Association 
to pay for such travel and thus remove the financial burden on 
members of the Committee coming from more or less distant 
points. 

The number of meetings held and the attendance have estab- 
lished a record in the history of this Association. It means that 
current problems can be dealt with by a reasonably representa- 
tive group and that efficacious action can be taken upon them. 


NOTICE OF THE 85TH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 

* The 85th Annual meeting of the Massachusetts Bar Association will be held at the 
New Ocean House, Swampscott, on Saturday, June 8, 1946, at 2:30 P.m. in connection 
with the Massachusetts Lawyers’ Institute, for the reports of the President, Treasurer, 
the Committee to Study Integration of the Bar, and other Committees, election of officers 
for the ensuing year, and of such other business as may come before the meeting. 

FRANK W. GRINNELL, Secretary. 
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MEMBERSHIP 


During the current year 574* new members have joined the 
Association, which brings the present membership to about 1800. 
As this increase resulted merely from addressing a letter of invi- 
tation to lawyers who had not been members, unaccompanied by 
any pressure, I hope that this new membership will represent 
a permanent accretion. 

The benefit of the larger membership is obviously two-fold; 
first, the Association will carry a greatly increased influence; 
and second, the additional income from dues will enable the 
Association to improve the character of its work. The rental of 
adequate quarters, the maintenance of an efficient secretary, the 
publication of an enlarged Quarterly, and the conduct of the 
Annual Lawyers Institute at Swampscott require a substantial 
membership. 


LEGISLATIVE MATTERS 


The Executive Committee, as in the preceding year, has given 
considerable attention to pending legislative matters, both Fed- 
eral and State. 

In keeping with the vote of this Association at its meeting 
last year, the Executive Committee has lent its support to the 
Administrative Procedure Act, known as the McCarran-Sumners 
Bill, which has now been passed by both Houses of Congress and 
is before the President for signature. The support lent by bar 
associations from all over the country to this measure doubtless 
did much to contribute to its passage after agitation for over ten 
years for legislation of this character. 

The only controversial matter which arose in connection with 
the Bill resulted from the action of the Chicago Bar Association, 
which sought to eliminate from the Bill the provision of Section 
6(A) which permitted parties to be represented before adminis- 
trative agencies by non-lawyers. Our Committee on Unauthorized 
Practice of the Law favored the proposal of the Chicago Bar 
Association, but the Executive Committee, on further considera- 
. tion, opposed it, believing that to do so might delay passage of 
the Bill. However, the Bill as enacted recognizes the right of 
agencies to pass upon the qualifications of non-lawyers but does 
not authorize an agency to permit non-lawyers to “practice law” 


* Since increased to 713 making a total membership of 1,875. 
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where that would be contrary to law apart from this Bill. The 
law provides “Nothing in the subsection is to be taken as recog- 
nizing or denying the propriety of non-lawyers representing 
parties.” 

The Committee voted to oppose the abolition of diversity of 
citizenship as a basis for jurisdiction of the Federal Courts; and 
it has written to all Massachusetts Senators and Congressmen in 
favor of the pending Bill for the increase of salaries of Federal 
judges. 

In the field of State law, the Committee has likewise favored 
the passage of a Bill increasing the salaries of State judges; 
has favored a Bill providing for pensions for the counsel of the 
Senate and House; has favored the further postponement of the 
effective date of the Statute providing for exceptions in equity 
and probate cases with a request for further study by the Judi- 
cial Council; has favored eliminating the two year period within 
which the party against whom a divorce has been obtained may 
not be remarried; and has favored the recommendation of the 
Judicial Council providing for admission in evidence of a per- 
son’s reputation not only in the community in which he resides, 
but in the group with which he is habitually associated in his 
work or business. 

After due deliberation the Committee decided to take no 
further action in opposition to the Fair Employment Practices 
Bill. The Committee felt that we had made our position clear to 
the members of the Legislature at the preceding session, and that 
having done so, we ought not to oppose actively a measure which 
does not primarily concern the bar as such, and on which there 
is such a diversity of opinion among lawyers as well as laymen. 

There were other matters before the Committee for considera- 
tion but the foregoing are the most important. 


Post-War INSTITUTE 

The Massachusetts Lawyers Post-War Institute, Inc., was in- 
corporated April 24, 1945, with Walter Powers as President, for 
the purpose of establishing refresher courses on legal subjects for 
returning servicemen and to maintain a service of placement, 
information and assistance for their benefit. 

The refresher course has comprised thirty lectures given by 
thirty different lecturers of recognized authority in their subjects. 
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Dean Elwood Hettrick of the Boston University Law School 
has been Director of these courses, and the faculty is comprised 
of teachers, judges and practicing attorneys. The first course 
was given in Boston at the Boston Uniyersity School of Law, 
beginning October 15, 1945. The course has been given three 
times in Boston, once in Springfield, and once in Worcester. 
The total attendance of full course lawyers has been 520 besides 
others who attended only parts of the course. Of the 520, 88 per 
cent were veterans of the armed services. 

The Post-war Institute was fortunate in obtaining the services 
of Joseph K. Collins as Placement Director. In over seven months 
of operation about 450 men and women consulted him for place- 
ment or advice, and 420 have filed registration forms. About one- 
half of that number have become placed in employment on salaries 
or have resumed practice on their own. Of the remaining one-half 
about one-tenth are still in the service or are studying for bar 
examinations, which leaves somewhat less than 200 active regis- 
trations. Of that number about fifty are known to be personally 
employed, but because the employment is limited in nature or is 
not what the veteran desires, it is temporary. 

Nearly 200 lawyers are now looking to the Institute for as- 
sistance. In addition there are over sixty who have resumed gen- 
eral practice on their own who are intensely interested in any 
reference or part-time work which they can get from other 
lawyers. This is a field which deserves recognition from lawyers 


everywhere, and any opportunities should be promptly reported 
to Mr. Collins. 

It is estimated that the expenses of the Institute will ulti- 
mately be met from the fees of $25.00 paid for the lecture course, 
such fees in the veterans’ cases being paid by the Veterans Ad- 
ministration. The total amount now earned in fees is $13,142, of 
which $7,092 has been collected. Pending the receipt of fees, the 
work of the Institute was financed by advances from its under- 
writers. The Boston Bar Association pledged $5,000 for this 
purpose, conditionally on the pledging of $3,000 from other 
sources. No other associations had treasuries from which such 
payments could be made, and it was necessary to obtain the 
pledges by individual subscription. The Massachusetts Bar As- 
sociation obtained pledges for this entire amount from lawyers 
outside of Boston, and $1,510 has actually been advanced against 
these pledges. 

It is planned to repeat the refresher courses again in Septem- 
ber, and possibly at intervals thereafter. 
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ADVERTISING BY CORPORATE FIDUCIARIES 

At the meeting last summer I reported the active discussion 
before the Legislative Committee on Legal Affairs in regard to 
advertising and soliciting trust business. I called the attention 
of the meeting to the proposal for drastic legislation and to the 
further proposal of a state-wide code to be drafted by representa- 
tives of this Association and of corporate fiduciaries as a sub- 
stitute for legislation, and suggested the appointment of a com- 
mittee to make recommendations subject to approval by the 
Executive Committee. Pursuant to the vote of the Association, 
I appointed a committee of four, consisting of George R. Stobbs, 
of Worcester, Chairman, Fletcher Clark, of Middleboro, James 
E. Farley, of Salem, and Clifford 8S. Lyon, of Holyoke. That Com- 
mittee, after a conference with the Committee on Corporate 
Fiduciaries, prepared a draft code which the Executive Com- 
mittee approved and which was printed in the Massachusetts 
Law Quarterly for April. 

A timely article by Frank W. Grinnell on the subject also ap- 
pears in that Quarterly. 

In the meantime a state-wide group was got together through 
the Middlesex Bar Association and their meetings were attended 
by members of our Committee as well as of the Executive Com- 
mittee. The other members of this group generally favored legis- 
lation as against a code, but had no authority to commit their 
associations to any definite action. 

As a result of the interest manifested by many members of the 
Bar and of the diversity of opinion on the subject, I recommended 
to the Executive Committee that the whole question be made the 
subject of a panel discussion at this conference. That discussion 
has now taken place, and this meeting is an appropriate time for 
any action which the Association may wish to take on the 
problem. 


LecaL Arp To SERVICEMEN 

The work of the Committee on Legal Aid to Servicemen has 
substantially diminished due to the demobilization, although 
occasionally requests still come for legal assistance from service- 
men or from people who have only recently been discharged 
from service. 

Since the beginning of the program approximately 2,000 re- 
quests for legal assistance have come to the Committee, most of 
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which have involved domestic relations, and have been satisfac- 
torily handled by the lawyers on the Committee and lawyers 
throughout the Commonwealth working with them. 

I recommend the continuation of this Committee as at present 
constituted to go on with the legal assistance program, adapt- 
ing its work to conform to such recommendations as may be 
made by the American Bar Association, which has this problem 
under present study. 

Again I wish to recognize the outstanding work of Reuben 
Hall as Chairman of this Committee. 


INTEGRATION OF THE Bar 


At this point I will incorporate into my report as President 
my report as Chairman of the Committee of Twenty-Five on In- 
tegration of the Bar. 

At last year’s meeting it was voted that the Committee be 
continued with all powers originally granted, and that the pro- 
posed rules and by-laws submitted to that meeting, or as modified 
by the Committee, be sent by the Secretary to all bar associations 
and affiliated organizations for their consideration and criticism, 
and that the Committee report back to the next annual meeting. 

No action either for or against integration was taken at that 
meeting. 

It will be recalled that in the “powers originally granted” was 
the power to confer with the Supreme Judicial Court. 

Pursuant to the foregoing authorization, copies of the pamphlet 
containing the proposed rules and by-laws have been distributed 
throughout the State to the local associations, and members of 
the Committee have on invitation discussed the subject before 
Bar Association meetings pro and con, in accordance with their 
opinions. 

Candor compels me to report that the local associations on 
the whole have not obtained any definite formulation of the 
epinion of the Bar. The only associations which have definitely 
committed themselves in favor of the integration program are 
Norfolk County (which has not only reaffirmed its former strong 
position in favor, but has voted to file a petition for the same 
in the Supreme Judicial Court); Berkshire and Franklin. The 
Fall River Association, after a debate held at one of its meet- 
ings, voted 12 to 8 in favor but a postcard poll of the absentees 
resulted in 12 to 3 against, so that the total vote of that Associa- 
tion is 15 in favor and 20 against. The Plymouth County Asso- 
ciation, after listening to a debate, voted to table the whole mat- 
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ter. The matter was discussed at the Salem Bar Association, 
which is reported to have received the suggestion favorably but 
no action of any kind was taken upon it either by the Salem or 
the Essex County Associations. 

The Council of the Boston Bar Association listened to a de- 
bate on the subject and voted to appoint a committee to arrange 
for a poll of its members, but a difference of opinion has since 
developed as to the advisability of such a poll and up to the 
present time no further action has been taken.* The Middlesex 
Association some time ago voted to take a poll of its members, 
but this poll has not yet been taken. No action of any kind has 
been taken by the Hampden or Worcester Associations or by any 
others so far as I have any information. 

This situation indicates to me that the Bar as a whole is 
apathetic to the proposal and that the only way that an expres- 
sion of considered opinion may be obained is through a poll con- 
ducted under the auspices of the Supreme Judicial Court after 
the filing of a petition or petitions for the Court to adopt a rule. 

At the request of your Committee, the Chief Justice conferred 
with the members of his Court and later the Chief Justice 
conferred with the Chairman of your Committee and stated that 
the Court was prepared to grant a hearing on the question of 
adoption of a rule of Court providing for integration of the Bar, 
upon the filing of a petition by a representative group, such as the 
Massachusetts Bar Association. It was the view of the members 
of the Court that upon the filing of such a petition there should 
be a notice by publication given by the Court to the Bar, of a 
hearing. Should petitions be filed by several groups, they would 
all be set down for hearing at the same time. 

An opportunity will be given for argument, pro and con, by 
representatives of groups of lawyers. 

I made it clear to the Chief Justice that this Association had 
not yet authorized the filing of a petition and advised him that 
the matter would be brought up at this meeting for a decision. 

Should the Association decide that the time is ripe for definite 
action, I suggest that it be in the form of a resolution authoriz- 
ing the filing of a petition in the Supreme Judicial Court by the 
Committee of Twenty-Five on behalf of the Association, and that 
the Committee be authorized to select a speaker or speakers to 
address the Court in favor of the resolution. 





*Such a poll is now about to be taken. 
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PERSONAL ACKNOWLEDGMENTS 


In closing this report I wish to pay tribute to our Secretary, 
Frank W. Grinnell, who for so many years has been the mainstay 
of this Association. No praise is adequate to express the debt 
which the Massachusetts Bar owes to him for his many years of 
unselfish service in the improvement of the administration of 
justice and the betterment of the Bar. It needs but the perusal 
of the April number of the Massachusetts Law Quarterly, to 
which he makes such a generous contribution, to have the char- 
acter and extent of his services brought to our realization. 

I wish also to thank Mrs. Marjorie L. MacLeod for her loyal 
services. It is she who has personally attended to the mailing of 
all the letters of invitation to members of the Bar to join the 
Association, and recognition is therefore due her for this con- 
tribution to the increase of our membership. ‘ 


The treasurer’s report for the calendar year 1945 (copies of 
which were distributed) was presented by the treasurer and ap- 
proved and placed on file as follows: 


TREASURER’S REPORT 


January 1st, 1945 to December 31st, 1945 
Third Nat’l Bank & Trust Co., checking account $ 467.71 
Worcester Mechanics Savings Bank 1,063.32 
George R. Nutter Fund—2 Series “G” U. 8. 
War Savings Bonds 1 M-1035550-G $1,000.00 








1 D-511370-G 500.00 1,500.00 $3,031.03 
Membership Receipts 
1945 Junior Current Dues $ 114.00 
1946 Junior Dues paid in advance 4.00 $ 118.00 
1945 Senior Current Dues $4,480.00 
1946 Senior Dues paid in advance 20.00 4,500.00 
Back Dues 60.00 
New Members for 1945 — Junior $ 52.00 
New Members for 1945 — Senior 100.00 
New Members for 1946 — Junior 46.00 
New Members for 1946 — Senior 70.00 268.00 
Special Dues to Make up Dues Waived 60.00 
Total Membership Receipts 5,006.00 
Miscellaneous Receipts 
Worcester Mechanics Savings Bank, interest $ 21.26 
U. 8. “G” Bond interest 37.50 
Contributions 35.00 
Sale of “Quarterly” 50 


Sales of Supreme Judicial Court Anniversary Books 3.00 
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Proceeds from registrations at Mass. Lawyers 





Institute at Swampscott 358.00 
Refund from Warren Institution for Savings from 
$500 advanced for Institute Expense 80.01 535.27 
GER: od onrartw owscwgtee enue beh Chaos eeswcen $8,572.30 
Disbursements 
Central Office Expense $2.331.66 
Treasurer’s Expense 208.86 
Mass. Law Quarterly 1,732.75 
Grievance Committee Expense 15.26 
General Expense 47.22 
Committee on War Work 33.85 
Executive Committee Expense 161.26 
Mass. Lawyers Institute Expense 795.11 
Bar Integration Committee Expense 105.06 
Post War Institute Expense 8.25 
Secretary’s Expense 92.80 
yi A, nen ; .. $5,532.08 


Balance on Hand December 31, 1945 
Distribution of Balance on Hand; 


Third Nat’l Bank & Trust Co. checking account $ 476.90 
Worcester Mechanics Savings Bank 1,063.32 
George R. Nutter Fund, 2 Series “G” U.S. 
War Savings Bonds 1 M-1035550-G $1,000.00 
1 D-511370-G 500.00 1,500.00 





$3,040.22 


I certify that the above accounting is a true statement of receipts and 
disbursements for the Massachusetts Bar Association from January ist, 
1945 to December 31st, 1945. 

Horace BE. ALLEN 
Treasurer 


The matter of authorizing reimbursement to Executive Com- 
mittee members for their travelling expenses was raised by 
Mr. Shattuck; but information from the Secretary that this is 
permissible under our present by-laws, when money is available, 
indicated that no action was needed by the Association. 

Upon motion made by Mr. Shattuck and duly seconded, it was 
unanimously 

Votep: That the Committee on Legal Aid to Servicemen be 
continued. 

The report of the Nominating Committee, copies of which had 
been mailed to members with the notice of the meeting on 
May 17, 1946, was presented by its chairman, Mayo A. Shattuck. 
The secretary reported that no other nominations had been 
received before the meeting. A ballot being taken, the following 
persons were declared duly elected for the ensuing year: 
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President: Epwarp O. Proctor of Newton 

Vice-Presidents: Hon. Louis 8S. Cox of Lawrence 
Wituiam FE. Furrer of Fall River 
JamMES M. Hearty of Longmeadow 
Joun T. Noonan of Brookline 
Irvinc W. Sarcent of Lawrence 
Gerorce R. Srosss of Worcester 


Treasurer : Horace E. AuLuen of Springfield 
Asst. Treasurer: Paris F'LetcHer of Worcester 

Secretary: Frank W. GRINNELL of Boston 
Asst. Secretary: Lowe. 8S. NicHoison of Salem 


Members at Large — Board of Delegates: 
Ricuarp E. BuaKke of Salem Joun E. Peakes of Newton 


ANpbDREW P. Doyte of New Rosert I. Smitu of Worcester 
Bedford 

W. ArtTHurR Garrity of Ricuarp Wait of Boston 
Worcester 


Haroitp Horvitz of Newton 

On motion of George K. Black (duly seconded) it was voted: 

“That the President appoint a committee to serve for one 
year as an editorial board to assist the editor in the gather- 
ing and publication of articles of interest in the Massachu- 
setts Law Quarterly; and that subject to the Executive 
Committee, said Board shall have the responsibility for the 
content of the said Massachusetts Law Quarterly.” 

The subject matter of the report of the Committee of Twenty- 
five on “Integration of the Bar” previously discussed at the last 
annual meeting on June 9, 1945, and referred to in the report of 
the president, was then taken up (George Brand of Detroit, 
Michigan, having addressed the Lawyers’ Institute in the morn- 
ing on the experience in other states in which the bar was 
completely organized). Nathan P. Avery of Holyoke offered the 
following motion: 

“That the Massachusetts Bar Association, acting by its 
officers, petition the Supreme Judicial Court to examine the 
rules and by-laws for an organized self-governing bar which 
have been evolved by its Committee of Twenty-five and to 
take such action thereon as the Court may deem proper, 
including the determination of the question whether the 
adoption by a rule of Court of said plan with or without 
amendment would be in the interest of the public and the 
administration of justice, and also an ascertainment of the 


views of the lawyers of the Commonwealth as indicated by 
a poll.” 
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The motion was seconded by John H. Devine of Cambridge, 
and by William J. Barry (on behalf of the Norfolk Bar Associa- 
tion), who stated that the committee of the Norfolk Bar Asso- 
ciation was prepared to call the matter to the attention of the 
Court for consideration but had waited to see what action 
would be taken by the Massachusetts Bar Association. The 
motion was opposed by John E. Hannigan, Richard Wait and 
others who stated their reasons for vigorous opposition to inte- 
gration. 

Mr. Shattuck and the secretary pointed out that the motion 
did not commit the Massachusetts Bar Association in favor of 
integration but simply called to the attention of the court for 
consideration in the public interest a matter which has been a 
subject of active discussion orally and in print in Massachusetts 
for the past ten years or more and that the bar and bar associa- 
tions would have an opportunity to express their views for the 
information and assistance of the court. A rising vote was taken. 
Messrs. Albert West and Romney Spring were appointed tellers 
and the motion was carried by 129 in favor against 27 in oppo- 
sition. 

Reference was then made to the discussion on the previous 
afternoon about solicitation and advertising by corporate fidu- 
ciaries for fiduciary business (which had been announced in 
advance in the notice of the fifth annual Massachusetts Lawyers’ 
Institute). Mr. Morris Schneider of Boston offered the following 
resolution : 


“ReEsoLvep: That the Massachusetts Bar Association go on 
record as favoring legislation to prohibit the solicitation of 
appointment as a fiduciary and to regulate advertising by 
corporate fiduciaries.” 

Mr. Albert West moved to amend by adding at the end the 
words “that this question be put to all the membership of the 
Association on a postcard poll, the result of which is to be taken 
as the view of the Association.” 

The amendment was accepted by Mr. Schneider so that the 
motion as amended was 

“Resotvep: That the Massachusetts Bar Association go on 
record as favoring legislation to prohibit the solicitation of 
appointment as a fiduciary and to regulate advertising by 
corporate fiduciaries; that this question be put to all the 
membership of the Association on a postcard poll, the result 
of which is to be taken as the view of the Association.” 
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After further discussion by various members tellers were 
appointed and the amended motion was carried by a rising vote 
of 73 in favor against 7 in opposition. 

The meeting adjourned at 5.30 p.m. 

FRANK W. GRINNELL, 
Secretary. 


PETITION FILED IN COURT OCTOBER 15, 1946 
IN THE MATTER OF THE PROPOSAL FOR THE COMPLETE ORGANIZATION 
OF THE Bar IN MASSACHUSETTS AS A SELF-GOVERNING BODY BY RULE 
OF COURT. 


TO THE HONORABLE JUSTICES OF THE 
SUPREME JUDICIAL COURT 

At the Annual Meeting of the Massachusetts Bar Association 
at Swampscott, Massachusetts, on June 9, 1946, the following 
vote was adopted by a vote of 129 in favor to 27 in opposition. 

“That the Massachusetts Bar Association acting by its 
officers, petition the Supreme Judicial Court to examine the 
rules and by-laws for an organized self-governing bar which 
have been evolved by its Committee of Twenty-five and to 
take such action thereon as the Court may deem proper, 
including the determination of the question whether the 
adoption by a rule of Court, of said plan with or without 
amendment, would be in the interest of the public and the 
administration of justice, and also an ascertainment of the 
views of the lawyers of the Commonwealth as indicated by 
a poll.” 

As directed, the officers of the Association submit to the Court 
herewith copies of a pamphlet containing the rules and by-laws 
referred to in the vote, and petition the Court to examine the 
same and take action such as is suggested in the vote, or other- 
wise, as it deems proper in the public interest. 

Respectfully submitted 
MASSACHUSETTS Bar ASSOCIATION, by 
Epwarp O. Proctor, Its President 
Horace E. Aten, Its Treasurer 
FraNK W. GRINNELL, Its Secretary 


The pamphlet containing the rules and by-laws referred to in 
the vote and filed in court with the petition, was printed in the 


Massachusetts Law Quarterly for October 1945 (Vol. XXX, No. 
3) and in the Law Society Journal for February 1946. It was 
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also circulated, during the first six months of 1946, by most of 
the County bar associations to all their members to provoke 
discussion. Copies may be obtained from the Massachusetts Bar 
Association. 


IN OPPOSITION TO INTEGRATION 
By John E. Hannigan 

Opinions whether right or wrong are rights. 

Some members of the Massachusetts Bar Association and of 
some local bar associations are crusading for a peremptory 
Integration or incorporation of all the practicing lawyers of the 
State. I cannot reconcile what seems to me the paucity of their 
reasons for this drastic thing with the passion of their zeal for it. 

Frank Grinnell, with innate fairness, has given space here for 
my dissent. Perhaps he will reply. I presume every member will 
have a chance to vote. Some may not vote at all. I don’t think 
that voting settles questions of right or wrong, anyhow. We 
have constitutions and vetoes and courts to protect minorities. 
“What will Integration mean to you, member of the Massachu- 
setts Bar who will probably never be an official of the proposed 
State Bar Association of 7,000 members? Your name is on the 
Rolls as one privileged to carry out the ancient promissory 
oath of the Bar. Great and good lawyers have followed that oath 
without benefit of bar associations. The traditions of the Bar 
were not created by bar associations but by lawyers practicing 
law. Under the aegis of your oath you are gaining honor and 
livelihood. Integration will require, not a new oath, but a new 
enrollment. Your name will be written on the Dues Paid Record 
of the new bar association; or else it will be enrolled on a state- 
wide Black-List. You are free to choose. If you don’t pay you 
are disbarred, not for dishonor but for dissent; your name will 
remain on the Rolls of the court but no court will hear you speak 
for a client; your clients who need you will be denied your help 
— if you don’t pay and keep on paying the Treasurer. You may 
be forgetful or hard up some year and find yourself proscribed — 
until you pay up and the courts are notified. What will happen 
to you if you have the temerity to draw a will or pass on a title 
when you’re on the Black-List? I don’t know. County Jail, 
maybe. On the other hand, if you submit, you assume no obliga- 
tions at all except to pay; you are privileged to ignore the 
meetings, reports, recommendations, notices, resolutions, of the 
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new association as long as you support it financially. If you 
don’t care for bar associations you may go right on not caring 
for this one. You need not pretend that you like this integration 
idea if you don’t like it; you may be a skeptic or a heretic but 
you are safe from persecution if you pay the tithe. You’re only 
required to conform by buying the stamp. You are not expected 
to attend meetings. Indeed, an attendance of 7,000 would sink 
the Integrated Ship and ruin everything. 

Integration has nothing to do with integrity, yours or the 
profession’s except as it curtails the independence of your 
integrity. It has to do with the transfer of the aggregate power 
of the Bar to a selected few ostensibly for the benefit of all. You 
will be free to question in your own mind who is benefited, the 
few or the mass, but you can’t complain about that. You were 
not compelled to accept this new benefit or burden. Were you not 
given untrammeled election to give up your profession and close 
out your office if you preferred that to being Integrated? 

Integration is the floral or fuzzy word that means regimenta- 
tion, collectivism, institutionalism and power politics. It is a 
species from the great expanding genus Totalitaria. Thou the 
clay, they the sculptors. Has the glory of Massachusetts indeed 
departed, Ichabod? Who will restore it? Quis custodies ipsos 
custodiet ? 

The leaders of the new union of the bar and their successors 
will be all honorable men. They will administer a probable 
income of $70,000 a year, mostly your tribute. They’ll nominate, 
elect, appoint, delegate, hire and fire, debate and discuss. They’ll 
offer resolutions and reports, conduct referenda and collect post 
curd opinions. I’m not sure about proxies. 

They will publish their views and proclaim them as the united 
voice of the great Bar of Massachusetts. No one will be deceived, 
not even themselves. 

Now and then they’ll run down some little shyster or erring 
brother and court-martial him. 

To arrange this, it will be necessary to invoke the intervention 
of a governmental authority having power to Integrate, in order 
to bring under one yoke the unwilling elements and conflicting 
points of view, and to delegate governmental functions to the 
new rulers. Only the legislature by an Act or the court by a Rule 
is competent to do this. Our officers intend not to submit this 
matter to the legislature. They will urge the court to lay down a 
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Rule. The court is in no need at all of a Bar Integration. A Court 
Rule of Integration will undoubtedly create dissatisfaction. No 
one knows what might germinate from it. It will be a breeder of 
murmurings. We should keep the court out of this. It is contro- 
versial at best. If the Bar is to be integrated or dragooned, the 
legislature is the sovereign to do it and to lay down the process 
and the sanctions. It will be easier to bear if it has to be borne. 
Clients will understand it better. 

I like the present Massachusetts Bar Association because of 
the June Institutes at Swampscott; they are integrated with a 
genial spontaneity and a fraternal spirit; they help separated 
congenialities to merge. They sow seeds of friendships. The free 
and voluntary bar association should be encouraged rather than 
an integration that disintegrates or a minor scheme of govern- 
ment that breeds discontents. George III tried to integrate 
Boston with poor results — for George. Nothing good will come 
out of the Integration of the Massachusetts Bar. Why not drop 
it and make a drive for the Massachusetts Bar Association? 
That Association is uniquely acceptable and adaptable to all of 
us, I think. 

JOHN E. HANNIGAN. 


THE NEED OF STATE BAR ORGANIZATION 
“INTEGRATED” OR VOLUNTARY? 

The matter is generally discussed as if there were only one 
question involved —that of integration or no integration. It is 
not so simple. There are several questions, all related. 

A. Is it in the interest of Massachusetts and of its bench and 
bar that an adequately supported State Bar Organization 
should exist permanently to do what no local bar associa- 
tion, however large, can do? 

B. If it is, as I believe it is, how is it to be secured — by inte- 
gration or by voluntary organization and, in either case, 
how? 

In considering these questions, what are the facts to be faced 
by the bench and bar here? I have as much appreciation and 
respect for the work of the Boston Bar Association and other 
local associations as anyone and what I say is neither a lament 
nor an indictment. I understand and accept the facts philosophi- 
cally and merely state them as I have seen and studied them 
during thirty years or so. 
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Lack oF VISION 

In 1909 the Massachusetts Bar Association was organized by 
men from practically all the counties with Richard Olney as its 
first president. Since that time it has functioned effectively in 
many ways unknown or forgotten by most lawyers who are 
working and earning their living under some of the results. It 
has never interfered with, and has always cooperated with, other 
bar associations so far as it could. But although a few hundred 
Boston members have always continued to support it from 
the start, the Boston Bar Association and the Boston bar gener- 
ally have remained aloof and left it alone. The bar (many of 
them unconsciously) are using the work of the state association 
in their daily practice as well as working under the results of its 
activities in legislation and in keeping many of the bench and 
bar informed about what is going on. And yet, with half the bar 
of the state in Boston and now with 2,300 or more members in 
the Boston Bar Association, the state Association has never 
had more than 500 Boston members until within the past few 
months when 4,400 invitations were sent to Boston lawyers who 
were not members, resulting in about 400 who now have joined. 
How many of these are members of the Boston Bar Association, 
I do not know, but the usual remarks which I have heard for 
years and still hear at the table at School Street are, “What is 
it?” “Why should I join?” “What is there in it for me?” “What 
does it do?” “Bar associations don’t do anything,” etc. One very 
sensible man told me there about a year ago that he had never 
heard of the Massachusetts Bar Association. 

Many members of the Boston bar seem to have no conception 
of the need of any state organization at all and in general the 
representative bodies of local associations have never appeared 
to visualize the need of doing anything to keep it alive although 
every other state needs and has one. The membership was 
allowed to drop to between 600 and 700 in 1941 when the referen- 
dum on integration was taken and the resulting discussion 
brought Mayo Shattuck into the picture. Even he had never been 
a member before, but he began to wake things up. He got the 
Swampscott Institute started as an annual affair to bring the 
bar of the state together. They come from all over the state but 
with a relatively striking lack of attendance from Boston. So far 
as I have observed, many of the Boston bar don’t think anything 


about the bar of other counties, and do not realize that the 
results are unhealthy for the profession. 
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The condition can be remedied only through a state organiza- 
tion and the danger is, and in 1941 it appeared to be almost 
impending, that the state association, which has functioned with 
limited resources for 37 years, would be allowed to die. 

Is that desirable? I don’t think so, but “it could happen here” 
unless the bar as a whole, and particularly the Boston bar and 
the Boston Bar Association wakes up to the need of a perma- 
nent existence both in, and outside, of Massachusetts (for it is 
of more importance than most lawyers seem to realize to keep 
Massachusetts on the map with a state organization represented 
in the House of Delegates of the American Bar Association 
which is growing in importance rapidly (see remarks of Hon. 
Hatton Sumners in A. B. A. Journal for January 1946, p. 11, 
reprinted in Mass. Law Quart., April 1946, p. 29). 


Wuat To Do? 


Assuming then that a state organization on a more permanent 
basis is needed, how are we to get it? 

I am supposed to be a sort of original enthusiastic integrater 
(so far as I can judge from conversation) simply because, for 
the past fifteen years or so I have publicized the idea in the 
“Quarterly,” as Dunbar Carpenter did in the “Bar Bulletin,” to 
try to make the bar think about the problem and how the com- 
mon problem has been met in a growing number of states. But 
my only interest in the matter is to preserve for the Common- 
wealth and its bench and bar whatever value there is as a result 
ot 30 years work, instead of having it in danger of stopping. 
The bar has cohesive possibilities, but only through a state 
organization which would soon be missed if it were allowed to 
flop. Massachusetts would be in a rather peculiar position if it 
were the only state without a state bar organization after having 
one for almost 40 years which has been on the professional map 
throughout the country. The bar would simply have to start all 
over again to organize another one because it is needed and will 
be needed more and more. 

The only reason why I have supported the idea of integration 
is that I have seen no other permanent way in which the bar can 
preserve what it has and keep from slipping backward. I have 
no illusions about an “integrated” bar. I probably see some of its 
problems more clearly than most men. I appreciate, with a good 








deal of sympathy, the opposition of John Hannigan, Richard 
Wait and others although I think some of their reasons exag- 
gerated. 

The only alternative that I see to integration is for the local 
associations to wake up their members to join the voluntary 
state association which now exists and double or triple its 
membership instead of leaving it to struggle along on “a shoe- 
string” in the face of mere toleration, or a good deal of unin- 
formed sneering indifference, such as I have listened to and 
smiled at constantly for years. These things do not bother me, 
but it all seems to me a silly way for the Massachusetts bar to 
behave in the face of what is going on in the world and in the 
face of what the public, the courts and the bar itself expect of the 
bar. 

In writing all this, I do not mean to suggest that the state 
Association is now on the verge of the grave as it appeared to be 
a few years ago. It is not. It has revived for the present; it had 
about 1,200 members on January 1, 1946; it now has 1,885 mem- 
bers and is capable of further growth; but its support is unstable 
for the future because it has had to depend on the interest, initia- 
tive, and sustained effort (and at times the cash) of too few men. 
If I thought integration would supersede, or stifle individuals or 
the local associations, I would not support it for a moment. They 
would be needed, in my opinion, as fountains of suggestion and 
criticism as much as, or more than ever. “The bar” will never 
“speak as one man.” It cannot be a “trust” or a “labor union” if 
it is to retain or regain the confidence of the community as a 
profession with its traditional freedom which enables it to func- 
tion as part of the judicial system to assist in the administration 
of justice and in the functioning of “a government of laws and 
not of men.” 

The carefully drawn tentative rules and by-laws for a “self- 
governing” bar submitted by the “committee of twenty-five” 
(discussed at Swampscott) provide for a secret ballot by the 
“double envelope system” for a representative “board of dele- 
gates.” But if, in spite of this, the organization should become 
political, stagnant or assinine in its activities (as is, of course, 
possible) the local associations and individuals would, and 
should be heard from. Nine thousand copies of the draft rules 
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and by-laws were printed and most of them distributed by vari- 
ous associations to their members although several county asso- 
ciations showed no interest in circulating them. Even so, many 
men do not appear to have read the draft and do not understand 
what it is all about. That is natural but not healthy. 

Perhaps we shall duplicate the experience of Iowa where a 
referendum on “integration” was taken (such as we had in 
Massachusetts in 1941). A vigorous controversy took place and 
a corporation was formed to oppose integration. The vote was 
about equally divided for and against. The practical result of 
the state-wide discussion was a large increase in the membership 
of the voluntary state association so that, as I learned recently 
from the most active leader in the discussion, about seventy 
per cent of the Iowa bar are members and they are not bothering 
about integration. 

A book on the whole subject by George Brand, former presi- 
dent of the Michigan State Bar, and now president of the 
American Judicature Society (who spoke at Swampscott), will 
be published in the near future by that Society. When it appears 
the nation-wide story will be available and we shall know more 
about it. It will be wise to think it over. There is no hurry. The 
whole problem is largely one for the younger members of the bar. 
John Hannigan and I are in the afternoon of life. 

Frank W. GRINNELL. 


WHAT HAPPENED IN WISCONSIN 
The “Bar Bulletin” (of the Boston Bar Association) for Sep- 
tember contained an article summarizing a variety of views on 
the subject of “Integration” including the veto message of Acting 
Governor Goodland of the act authorizing the Court to organize 
the bar by rule. The act was passed over his veto in 1943 and its 
validity was later argued before the Supreme Court. 


THe PROcEDURE IN THE SuprREMF Court oF WISCONSIN 
(From the Milwaukee Bar Association “Gavel,” Vol. 8, No, 1 — 
August, 1946) 

“  .. On November 9, 1943, the Court handed down its deci- 
sion (Integration of Bar Case, 244 Wis. 8). In an elaborate 
discussion of the issues involved, the Court, speaking through 
the Chief Justice, held in part: (1) the power to integrate the 
Bar is an incident to the exercise of the judicial power, which 
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is vested by the Constitution of Wisconsin in the judiciary; (2) 
the question whether the general welfare requires that the Bar 
be treated as a corporate body is a matter for the consideration 
of the legislature, but the character and extent of the regulation 
is a matter of immediate concern to the Court in the exercise 
of its functions; (3) because of the familiarity of the Court with 
rules of procedure and the qualifications of attorneys, it is in 
the public interest that the integration of the Bar should be by 
order of the Court; (4) although the legislature has no con- 
stitutional power to compel the court to act at all, or, if it does 
act, to act in a particular manner in the discharge of its judicial 
function, nevertheless, the legislature may properly in the exer- 
cise of its powers declare itself on questions of general welfare, 
which includes integration of the Bar. When it does so, the 
Court will respect its declarations, and endeavor to follow them 
where they do not embarrass the Court or impair its constitutional 
functions; (5) the Court will regard the action of the legislature 
in enacting Ch. 315 as merely a declaration that the integration 
of the Bar will promote the general welfare, and the language 
employed therein will not be construed as either mandatory or 
coercive; (6) Ch. 315 was validly enacted and is a valid law. 

“Stating that, under present statutes and procedure followed, 
matters relating to the admission of candidates to the Bar, dis- 
barment proceedings, and the unauthorized practice of law were 
satisfactorily provided for, the court nevertheless felt that there 
were ‘areas not covered by these statutes which would be within 
the jurisdiction of the integrated Bar.’ Realizing that the matter 
of integration was of concern to every lawyer in the state, so many 
of whom were in military service, the Court thought that it should 
not proceed farther until a time when those lawyers had returned 
home. At that time ‘when the conditions are such that the court 
may with propriety proceed with the matter,’ the court, either on 
its own motion or when the matter was brought to its attention, 
would proceed further. ... 

“In order to give every lawyer an opportunity to express his 
views on the subject, the Supreme Court included in its order 
of June 5th provision for the argument of such questions as: (1) 
Should the Bar of the State of Wisconsin be integrated? (2) Is 
Ch. 315 of the Laws of 1943 invalid by reason of the provisions 
contained therein that membership in the Association to be known 
as the ‘State Bar of Wisconsin’ should be a condition precedent 
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to the right of one admitted to the Bar to practice law in the 
State of Wisconsin? (3) May the Court by an order of integration 
validly impose the payment of a reasonable fee annually as a condi- 
tion of membership in the Association to be organized and known 
as the State Bar of Wisconsin? 

“In upholding the validity of Ch. 315, the Court did not in terms 
discuss the constitutional questions from the individual lawyer’s 
standpoint. On motion for rehearing, it said: ‘So far the rights 
of no parties have been affected except as the opinion of the court 
may be persuasive in the future consideration of the validity or 
reasonableness of any order of integration which may be hereafter 
entered !” 


THE REFERENDUM ON SOLICITATION AND 
ADVERTISING BY FIDUCIARIES 
INFORMATION FOR CONSIDERATION before VOTING ON THE QUESTION 
As appears in the record of the Annual Meeting of the Massa- 
chusetts Bar Association at Swampscott in June (see page 1 
herein), after an extended discussion at the meeting of the 
Massachusetts Lawyers Institute of June 8 and further discussion 
at the annual meeting on June 9 the following vote was adopted 

by 73 in favor and 7 against: 

“Resotvep: that the Massachusetts Bar Association go 
on record as favoring legislation to prohibit the solicitation 
of appointment as a fiduciary and to regulate advertising 
by corporate fiduciaries; that this question be put to all the 
membership of the Association on a postcard poll, the 
result of which is to be taken as the view of the Association.” 

The “QuarterLy” for April 1946 (mailed to members before 
the Swampscott meeting) contained the detailed story of the 
discussion of this problem in the association and before the leg- 
islature at intervals since 1924 and especially in 1924-5, and 
again in the early thirties, together with drafts of legislation 
then approved by the executive committee and the story of the 
preparation of a proposed state-wide code prepared after sug- 
gestions made at a hearing before the legislative committee on 
Legal Affairs in July 1945 and approved by the executive com- 
mittee of the association as an experiment in place of legisla- 
tion. The provisions of the proposed code were also printed in 
the “Quarterly” for April (pp. 20-21). Editorial comments on 
the whole problem will also be found in the April “Quarterly” 
(pp. 22-23). 











26 


After an extended discussion at a meeting of the Association 
in 1924, the Executive Committee voted by ten to one that the 
committee 


“would favor the passage of a statute prohibiting any person 
or corporation from advertising or soliciting their own em- 
ployment or appointment as executor, administrator, trustee, 
guardian or conservator by other means than the mere state- 
ment that they are authorized to act as such.” 


In connection with that vote it was suggested that if some 
method of enforcement of such a proposal was needed it should be 
on the civil rather than on the criminal side of the court. The 
whole discussion and the vote were printed in the “Quarterly” 
for February 1925 (pp. 11-34) and sent to all members of the 
Association (about 1,000). No legislation resulted. 

Following the further discussions, also sent in the “Quarterly” 
to all members in 1931 and 1932, a draft of a bill, H. 888 of 1932 
was approved by the then executive committee at a meeting on 
January 23, 1932 as follows: 

“Section 1. 


“Chapter two hundred twenty-one of the General Laws is 
hereby amended by inserting after section forty-seven the fol- 
lowing new section: 

“Section 47A. No corporation or other person or persons 
shall advertise for their own employment or appointment as 
executor, administrator, trustee, guardian or conservator 
by other means than the mere statement that they are au- 
thorized to act as such, nor shall they solicit such employ- 
ment or appointment by agents or otherwise.” 

“Section 2. 

“The last sentence of section forty-six of said chapter is 
hereby repealed and section three of chapter two hundred 
fourteen of the General Laws, as amended by chapter one hun- 
dred forty-nine of the Acts of nineteen hundred twenty-three 
and by chapter one hundred twenty-six of the Acts of nineteen 
hundred and twenty-nine, is hereby amended by adding at the 
end thereof the following clause: 

(12) Suits to enforce the provisions of section forty-one, 
forty-five, forty-six and forty-seven and forty-seven A of 
chapter two hundred twenty-one. Such a suit shall be com- 
menced only by the attorney general by registered mail of 
the preliminary petition for leave with a copy of such peti- 
tion and the attorney general may intervene at any stage of 
the proceedings.” 
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At the Swampscott meeting Representative Butterworth dis- 
tributed copies of the report of the majority of the Committee 
on Legal Affairs of which he is a member. Eight of the fifteen 
members of that committee expressed their views in that report. 
There was no published report of the seven other members of the 
committee. For the information of the entire membership of the 
Association the report thus distributed is reprinted. It should 
be read in connection with the story of twenty-two years in the 
April “Quarterly” in order to get the problems in perspective. 

At the meeting of the Board of Delegates of the Association 
on September 14, 1946 the president reported a request from 
representatives of the Corporate Fiduciaries Association that 
he appoint or suggest a list of six lawyers to serve with a 
similar number of representatives of the corporate fiduciaries 
on a grievance committee under the proposed code in the absence 
of legislation on the subject. It was the sense of the Board 
of Delegates that in view of the vote at the annual meeting 
(above quoted) he could not appoint or suggest such a list to 
represent the association and that any such suggestions made 
by him as an individual would be misunderstood as an indirect 
act on behalf of the association and, therefore, it should not 
be done at the present time. This, of course, does not mean 
that the association or its representatives are opposed to any 
improvements in practice which the corporate fiduciaries may 
undertake themselves under their proposed code. It means that 
representatives of the Association should not take part while 
the current issue of legislation is pending. We believe that 
there will be general agreement as to the soundness of this 
decision. 

The question of the advisability of legislation and of its nature 
and extent is now before the 1,885 members of the association. 

At the Swampscott discussion on June 8, Representative But- 
terworth supported his majority committee report (with the 
qualification that the form of the proposed bill might be im- 
proved). Col. Robert R. Duncan, President of the Harvard 
Trust Co., spoke on behalf of the fiduciaries, describing the 
better practices of some of them and the valuable services ren- 
dered by such institutions which should not be arbitrarily cur- 
tailed, and supported the view that improvements in practice 
would be more wisely accomplished under the proposed code 
without legislation. Hon. George R. Stobbs of Worcester, Chair- 
man of the Association’s committee, which helped to prepare 
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the code (which is similar to, but broader than, the code sug- 
gested by the Committee on Unlawful Practice of the American 
Bar Association) told the story of the code’s preparation and its 
approval by the executive committee as an experiment and sup- 
ported the view that it was a wiser procedure for improvement 
than legislation. 

Mr. Romney Spring spoke in favor of legislation. He criticized 
the record of the banks in the management of trusts, saying that 
they consulted primarily their own safety rather than the in- 
terests of their beneficiaries. Income paid by corporate fiduci- 
aries was less, by about a third, than that paid by competent 
individual trustees without substantial gain in, or security of, 
principal. In respect to the code he pointed out that the Boston 
Bar Association has had a substantially equivalent code for 
many years which has proved wholly useless. He favored legis- 
lation permitting banks to advertize that they were authorized 
to act as fiduciaries with a list of the names of officers and em- 
ployees, but forbidding any solicitation by advertizing or other- 
wise. 

Others took part in the discussion which lasted all afternoon. 


THe Form oF THE QUESTIONS SUBMITTED 

The form of the postcard vote under the direction of the 
Association was considered at the meeting of the Board of Dele- 
gates of the Association. The Board understood the purpose of 
the referendum to be the desire to ascertain, as far as practical, 
the actual opinion of the members as to the advisability of 
legislation and its extent and that, as the subject matter involved 
two problems — one as to the prohibition of solicitation and 
the other on the regulation of advertising — members should be 
asked to vote on both. Accordingly, by direction of the Board, 
postcard (attached to the cover of this number) reads as follows: 


“Please read the information in the annexed copy of the 
Massachusetts Law Quarterly in regard to the subject of 
fiduciary solicitation and advertising discussed at the annual 
meeting of the Massachusetts Bar Association at Swamp- 
scott in June 1946, and then sign, stamp, and mail your 
vote as a member of the Massachusetts Bar Association 
on the following questions: 
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1. Shall the Association go on record “as favoring legis- 
lation to prohibit the solicitation of appointment as a 
fiduciary ?” Yes —— No 

2. Shall the Association go on record “as favoring legis- 
lation to regulate advertising by corporate fiduciaries ?” 

Yes —— No 
Member of Massachusetts 
Bar Association 








Tue MetHop or REFERENCE 
As the most effective method of calling this matter to the 
attention of members and securing their opinion it was decided 
to print on the outside of the envelope containing the “Quarterly” 
the notice 
“Tmportant.” 

“Referendum on solicitation and advertising by fiduciaries 
directed by the Massachusetts Bar Association at its annual 
meeting, June 9, 1946. Read the information herein and vote 
on both questions on enclosed postcard.” 


The addressed postcard is to be attached to the cover of the 
“Quarterly” so that it can be torn off, stamped and mailed. 
F. W. Grinneti, Secretary. 


EDITORIAL COMMENT AND SUGGESTION 

As the questions to be voted on do not refer to any specific 
form of legislation but merely to the problem of whether or not 
there should be legislation on two matters described in general 
terms, if the vote is in favor of legislation someone must think 
out a workable form to be suggested in accordance with the vote. 
That has not been done, we believe, since 1932. As we remem- 
ber the discussion at Swampscott, Mr. Butterworth while sup- 
porting the recommendation for legislation assumed that the 
draft bill submitted by the majority of the Committee on Legal 
Affairs (Senate 520) reprinted in this number would need revi- 
sion as that draft was rather hurriedly drawn toward the close 
of the legislative session. Some discussion of what form legisla- 
tion should take seems to be called for as a matter of common 
sense before the Association through its members recommends 
legislation affecting the interests of the public, the bar, the 
fiduciaries and their beneficiaries. 
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We respectfully suggest that the draft bill submitted in the 
majority report of the committee on legal affairs is clearly against 
the interests, not only of the banks but of the bar and of the 
public and the beneficiaries, because it makes a crime out of 
something which is described by a great many words, the exact 
meaning of which nobody knows, and would make it almost 
impossible for any representative of a fiduciary to talk at all 
with any prospective customer, or even with his lawyer, without 
danger of subjecting himself to attack as a criminal. We submit 
that criminal proceedings are not at all adapted to the enforce- 
ment of any legislation on the subject. If there is to be legisla- 
tion with procedural teeth in it, the teeth should be on the civil 
side of the court. 

In a memorandum of the views of some members of the com- 
mittee on legal affairs who did not sign the report already re- 
ferred to, we find the suggestions that “by cooperation between 
banks and attorneys, the knowledge and experience of both will 
best benefit the public which they serve; that the trust services of 
banks should be brought to the attention of the public by proper 
and dignified advertisement; that personal, unrequested solicita- 
tion of trust business is not proper; that (and this seems to 
point out one of the most serious difficulties for consideration) 
“because of the innumerable different circumstances of business 
and professional associations between banks, attorneys and the 
public, it is impracticable to formulate a set of laws to govern 
the rights and conduct of banks and attorneys in dealing with 
trust matters of the public; and that a code similar to the code 
adopted by the American Bar Association and American Bank- 
ers Association in 1941, with more stringent conditions regard- 
ing unrequested personal solicitation, should be adopted.” 

Now, if there is to be legislation, whether in regard to solicita- 
tion or advertising or both, we submit that it should go no 
farther than the proposal approved in 1925 and in 1932 already 
explained. If there is not legislation, a code plan will be needed. 

We again call attention to what we said editorially in the 
April number: 

“Speaking editorially, and solely as an individual, without 
representing in any way the executive committee, we think the 
proposals [repeatedly made] for legislation to prohibit all ad- 
vertising extreme in character, and we do not consider it the 
function of the committees of the Massachusetts Bar Association 
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to suggest to the legislature extreme measures unbalanced by the 
sort of judgment which the public has a right to expect. The 
Executive Committee tried to express such judgment in 1925 and 
again in 1932. 

“In connection with the discussion of the “prohibition crusade” 
we have pointed out that the excessive activities of the liquor 
interests “contributed largely to the conditions which induced 
the experiment of national prohibition.” In the same way, the 
excessive activities of corporate fiduciaries appear to have con- 
tributed much to the emphatic reaction of many lawyers with 
a resulting demand for prohibitory legislation. In the case of 
liquor the judgment of the Warren commission was ignored. Is 
not some balanced judgment possible in this fiduciary problem? 
As a start for thinking we suggest the following assumptions 
which we believe to be indisputable. . 

“1. As a background we submit that acting as executor or 
trustee is not, never has been, never will be, and never should be 
considered as “practising law” in any exclusive sense, although 
it is so closely connected with a practice of law that if a lawyer 
accepts the position he may be disciplined as a lawyer for mis- 
behavior in it. 

“2. Friction between corporate fiduciaries and the bar 1s un- 
fortunate and unhealthy so far as it can be avoided. 

“3. Corporate fiduciaries have come to stay because the com- 
munity wants them, whether the bar likes it or.not, and the 
statutes have recognized fiduciary administration as a legitimate 
part of the “business” of a corporation, but this does not alter 
the fact that fiduciary relations differ from other “business.””* 

“Without professing any special knowledge of the matter, we 
suggest for the consideration of corporate fiduciaries and their 
advisers, the question whether, even in these days of accelerated 
competition, it may not be wiser, in the long run, to bring them- 
selves back within the fiduciary tradition and, for the future, to 
rely on their reputation for competence and reliability, instead 
of embroidered advertising and corporate chest expansion in the 
fiduciary field. We make this suggestion especially as Mr. Justice 
Putnam’s leading opinion in 1830 in Harvard College v. Amory 
(referred to elsewhere in the April number p. 6) was written 

* The legislature which authorized the business can, of course, impose conditions and 


by the act of Congress national banks can conduct fiduciary business only under state 
conditions (17 M. L. Q. No. 2 p. 68, Feb. 1982). 
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about 75 years before modern fiduciary advertising began. It 
is, in our opinion, unfortunate that the courts have adopted the 
word “exculpatory” in connection with clauses protecting the 
trustee against liability except for “wilful default” etc. Such 
clauses came into use long before fiduciary advertising and (as 
we understand their history) for the very good purpose of ez- 
pressly providing for the reasonable rule of Harvard College v. 
Amory which recognized that the primary purpose of a trust is 
to trust the honest trustee, of reasonable prudence and that, if 
he is honest he will not be burdened with liability and anxiety 
about liability for honest mistakes of judgment, or about the 
unreasonable old rule that a loss on one investment cannot be 
off-set by gains on other investments etc. In other words, these 
protective clauses reflect the reasonable assumption that it is not 
the intention of a reasonable testator, or donor, to “soak” the 
honest trustee. One of the unfortunate aspects of seductive fidu- 
ciary advertising is that it puts a strain on the healthy develop- 
ment and application by the courts of reasonable rules of law 
and interpretation of reasonable clauses between much adver- 
tised fiduciaries and unadvertised fiduciaries. (cf. New England 
Trust Co. v. Paine, 317 Mass. at p. 500.) We think it conceivable 
that the difference may gradually result in the unfortunate de- 
velopment of different legal rules, and that it may be healthier 
for all fiduciaries to be in the unheralded class. We may be mis- 
taken, but this aspect of the future seems worth thinking about.” 


A Draft Suggested as Possibly Wiser and More Practicable and 
Effective than Other Suggested Drafts 

Perhaps a most practical, effective provision for checking un- 
desirable advertising and solicitation would be to make the 
nature and extent of such advertising, especially of solicitation, a 
material matter for consideration at the time of the application 
for appointment. In Section 3 of Senate 520 there is a sweeping 
statement as follows: 

“Any appointment secured in violation of sections one and 
two shall be cause for the removal of said person or cor- 
poration upon petition of any interested person.” 

We doubt the advisability of this phraseology; we suggest 
that a wiser provision of this character would be 

“The nature and extent of advertising and solicitation by 
a fiduciary and its relation to the selection of such fiduciary 








shall be a material matter for the consideration of the court 
in connection with a petition for the appointment of such 
fiduciary or in connection with the question of removal.” 


We suggest that such a provision, which will leave the matter 
in the hands of the court, may be a good way of gradually 
developing standards and ‘better than criminal proceedings 
(which seem undesirable from every point of view) or petitions 
for injunctions. All such proceedings might have unfortunate 
and unfair repercussions in causing unfortunate uneasiness un- 
necessarily among beneficiaries of trusts held by corporate 
fiduciaries. If the matter is left to the court in the individual case 
under some such clause as that suggested the unfortunate dra- 
matic aspects of publicity might be avoided and the object more 


effectively and wisely accomplished. 
F. W. G. 


SENATE — No. 520 


Report AND Stupy OF THE COMMITTEE ON LEGAL AFFAIRS SITTING 
DURING THE RECESS OF THE GENERAL COURT RELATIVE TO THE 
SoLIcITATION BY BANKS AND OTHERS FOR APPOINTMENTS AS 
FipuciaRigs IN Trust Estates, AND OTHER MATTERS CON- 
NECTED WITH SUCH ESTATES. 

Chapter 78 of the Resolves of 1945 provided for an investiga- 
tion and study during the Recess of the General Court by the 
Committee on Legal Affairs relative to the solicitation by banks 
and others for appointments as fiduciaries in trust estates and 
other matters connected with such estates. In accordance with 
the terms of the resolve, the Committee considered the subject 
matter of House Bills No. 838 and No. 1116 of 1945. 

Accordingly, the Committee on Legal Affairs held hearings in 
the cities of Springfield, Worcester and Boston, at which times 
and places representatives of the banks and trust companies and 
the Bar were present and gave testimony to the Committee. 

The banks and trust companies have had the right to act in 
fiduciary matters for about sixty to seventy-five years. Prior to 
that time individuals acted as trustees, executors and guardians, 
etc. 

Almost immediately it became apparent to the members of the 
Committee that the Commonwealth itself had a big interest in 
the subject matter of the recess study. Testimony from the banks 
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disclosed the fact that about one and one half billion dollars 
are tied up in our banking institutions in estates, trusts and 
agency accounts. A large proportion of this money is in living 
trusts or trusts under wills. The principal avowed purpose of 
these trusts is to avoid inheritance taxes being paid to the 
Commonwealth. 

It is also significant that in these times when the demand 
and emphasis has been placed on new investment capital, these 
funds in trust are practically unavailable for the industrial 
growth of our State. 

The findings of fact of this Committee are based entirely on 
evidence voluntarily presented by the banks and trust companies 
in Hampden, Worcester, Suffolk, Middlesex and Norfolk coun- 
ties, and seems to be representative of conditions throughout the 
Commonwealth. - 

The banks and trust companies solicit and advertise for trust, 
estate and fiduciary accounts by direct mail, by solicitors who 
work in the banks and by outside solicitors, and by newspaper 
advertising. 

In Hampden County the banks did very little direct mail ad- 
vertising. Most of them sent out a tax booklet which was pre- 
pared out of the State and sent by the banks, not only to cus 
tomers but also to good prospects. Solicitation of people other 
than customers is fairly general. Some of the banks frankly 
stated they solicited wills and oftentimes secured them from 
their agency accounts. 

Some banks in this area prepared probate forms and petitions 
for appointment. The practice varied from banks which prepared 
petitions to be used in Probate Court to the bank officer who very 
frankly told the Committee that he solicited people to make 
wills, trusts and other instruments and also suggested the 
lawyer they go to, and he made out the petitions, filled in the 
names of beneficiaries, and also gave them what legal advice 
they needed out of an edition of Newhall’s book, “Settlement of 
Estates,” which he had on his desk along with the state schedule 
of inheritance taxes. Other banks in this area were not opposed 
to House Bill No. 1116, except that it might restrict their tax 
booklets. 

Two banks in Pittsfield neither advertise nor solicit, and 
would not be affected by House Bill No. 1116, and the bank in 
Holyoke would prefer to list the departments of the bank, but 
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is not affected by the prohibition to solicit or otherwise advertise. 

The practices of the Worcester County banks are inimical to 
the interests of the public and the Commonwealth. These matters 
are handled by men without legal training or background in 
most cases, and whenever a lawyer is hired by the banks, the 
testimony was unequivocal that his legal training and experience 
was very beneficial, to say the least, in handling this type of 
business. Advice on matters involving living trusts, spendthrift 
trust, income and inheritance taxes, descent and distribution 
and all other matters connected with trusts, wills and estates, 
etc., was freely given and the only business left for the lawyer 
was to draw the will. 

Solicitation of people to talk their wills over with the bank 
employees was general. Bank employees in all branches are 
trained to be alert to suggest the bank as a fiduciary. Probate 
forms are available and assistance in filling them out is freely 
given. 

Over one billion dollars are tied up in estate, trust and agency 
accounts in the Boston banks. 

Thousands of dollars of direct mail advertising giving legal 
advice relative to various legal forms, plans and devices are sent 
out. Direct solicitors seek out strangers as well as the customer 
to “sell the bank.” Probate forms are made out, and then the indi- 
viduals are steered to the bank’s own Boston attorneys, even 
though the estate or trust originates outside of Boston. Thus, 
it is seen that the public is not getting that independent legal 
advice that is essential for the protection of it. 

The banks freely admitted that they have a big stake in this 
business and are financially benefited by a trust running for a life 
in being and twenty-one years rather than having a settlement 
immediately. Hence it is seen that the trust device is oftentimes 
used when it may not be for the best interests of the client. 
Admittedly, there is not the freedom and independence of judg- 
ment and advice in such a situation that is necessary. 

The banks would not agree to a joint advertisement for all 
banks because there is intense competition among them, and 
this competition tends to draw off from the small local banks 
outside Boston these funds which are now piling up in the 
Boston area. 

Among seventeen officers of a large Boston bank, only one was 
a lawyer and he had passed the Bar in North Carolina. He gave 
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advice along with the other officers on the construction of wills, 
insurance matters, taxes and the filing of probate forms. 

The general Boston attitude was that it was impossible to 
define the “practice of law,” but most conceded that much of 
their advertising including the direct mail went beyond the code 
of fair practice adopted by the banks several years ago. As a 
matter of fact, some of the banks were astonished at the type of 
direct mail advertising with especial reference to solicitation of 
the small estate. 

It was admitted that the small estate, i.e., under $50,000, is 
not economically sound, yet banks in Boston are continually 
soliciting the “small estate,” to the detriment of the Common- 
wealth and the beneficiary. 

From the evidence presented to your Committee by the banks 
and the trust companies, and exclusive of that produced by the 
representatives of the various Bar Associations throughout the 
Commonwealth, it appears that there has been as much outright 
solicitation of wills and trust and as much legal advice given as 
was necessary to accomplish the purpose of the banks, i.e., to get 
the customer into the banks and to control the property for as 
long a time as possible. It is strictly a business matter with the 
profit motive the dominating force behind the subtle advertising 
and solicitation to secure this type of business. As an example, 
one bank officer gave legal advice to an eighty-year-old man who 
was infirm and partially blind and unable to care for himself and 
his affairs, and was without heirs or next of kin, to set up a liv- 
ing trust. The officer then called the bank’s attorney, outlined 
the whole proposition and sent the customer to the attorney. Does 
any one really believe that this man got independent, unbiased, 
legal advice? 

The banks explain these practices by saying that they do not 
give legal advice. They argue that it is difficult to define the 
practice of law. We submit that it is practicing law when 
banks give advice on matters involving the laws of descent and 
distribution, intestacy laws, spendthrift trust laws, dower, court- 
esy, inheritance and income tax laws, etc. 

If the banks find it difficult to define the practice of law, we 
can define the practice of banking to prohibit these illegal, un- 
lawful, unethical practices of solicitation of law practice which 
has assumed greater proportions here in Massachusetts than the 
illegal solicitation of automobile accident business by “runners” 
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or so-called ambulance chasers, and is no more right except that 
it is more subtle and involves more money. 

The greater benefit to the public in having a corporate fiduciary 
is advertised in glowing terms to an unsuspecting public, and 
never do the banks advertise their efforts to free themselves from 
all liabilities except for outright embezzlement by the so-called 
“exculpatory clauses.” 

This report has so far been drawn up from testimony produced 
by the banks themselves. The evils of the present banking prac- 
tices in soliciting this type of relationship with clients is well 
known to most lawyers, and no mention is herein made of the 
evidence presented to the Committee by about twenty-five dif- 
ferent Bar Associations representing the bulk of the practicing 
lawyers of the Commonwealth. 

This is an intolerable situation and legislation ought to be 
passed to protect the Commonwealth in its tax revenue, the people 
in securing independent and unbiased legal advice, and the smaller 
banks from a concentration of all this business in Boston. 

Although we recognize the evil of all advertising and soliciting, 
we believe the following suggested legislation will cure most of 
the evils existing at present: 

By legislation — 

1. Prohibit all solicitation of this business by inside or out- 
side solicitors. 

2. Prohibit direct mail advertising. 

3. Allow the banks and the trust companies to advertise only 
in newspapers and in the following form to be inserted in the 
statutes: 

Any person or corporation may advertise in any newspaper 
printed in the commonwealth for the purpose of notifying the 
public that he or it is allowed to act as a fiduciary and for that 
purpose in such advertising shall set out only the following: 

The name, trade mark and address of the corporation, together 
with a list of its various departments and a statement of the 
services which it is permitted to perform. 


J. ELMer CALLAHAN. Earte S. Tyter. 
MiIcHAEL A. FLANAGAN. EBEN PARSONS. 
Epwarp R. BurTreERWoRTH. Tatsor T. Twerepy. 


GrorGE GREENE. Ernest W. DULLBA. 
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Minority Report 

The undersigned minority member of the Committee on Legal 
Affairs, authorized by chapter 78 of the Resolves of 1945, to sit 
during the recess of the General Court, to make an investigation 
and study relative to the solicitation by banks and others for 
appointments as fiduciaries in trust estates, and other matters 
connected with such estates, submits the following report: 

I agree that a far-reaching investigation and study of the sub- 
ject matters have been made, and I concur in the findings of 
facts made by the majority of said Committee. 

I believe that the matter should be discussed at the Lawyer’s 
Institute to be held in June of the current year, and at the con- 
vention of the Massachusetts Bankers Association. 

I believe that a further investigation and study should be made 
by the Committee on Legal Affairs and submit a Resolve provid- 
ing for the same. 

Respectfully submitted, 


Epwarp M. Rowpn. 
(Resolve omitted) 


PROPOSED LEGISLATION 
An ACT PROHIBITING THE SOLICITING BY PERSONS OR CORPORATIONS 

OR THEIR OFFICERS, AGENTS OR EMPLOYEES FOR APPOINTMENT AS 

FIDUCIARIES IN CONNECTION WITH ESTATES AND TRUSTS. 

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the same 
as follows: 

Section 1. No person or corporation, and no 
officer, director, trustee, agent or employee of any 
corporation shall, directly or indirectly, by sign, 
letter, circular, notice or personal solicitation, or in 
any other manner, publicly or privately, solicit or 
advertise, except as provided in section two, for the 
appointment of said corporation as executor of a will, 
administrator, guardian, conservator or trustee under 
a will or any other instrument creating a trust for 
the care and management of property, and no person 
and no officer, director, agent or employee of any 
corporation shall advise or recommend to any person 
the appointment of such person or corporation as 
executor of a will, administrator, guardian or trustee, 
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15 under a will or under any other instrument creating 
16 a trust for the care and management of property. 


Section 2. Any person or corporation may ad- 
vertise in any newspaper printed in the commonwealth 
for the purpose of notifying the public that he or it is 


allowed to act as a fiduciary and for that purpose in 
such advertising shall set out only the following: 


The name, trade mark and address of the corpora- 
tion, together with a list of its various departments 
and a statement of the services which it is permitted 
to perform. 

Section 3. Any person or corporation who vio- 
lates any of the provisions of sections one and two 
shall be punished by a fine of not more than one 
hundred dollars for each violation thereof and the 
supreme judicial court and the superior court shall 
have concurrent jurisdiction in equity upon petition 
of the attorney general or any citizen of the common- 
wealth to restrain violations thereof. Any appoint- 
ment secured in violation of sections one and two shall 
be cause for the removal of said person or corporation 
11 upon petition of any interested person. 


SOON OAOTM RP WN HODMDNATH WH H 


DRAFT OF CODE PREPARED BY 
JOINT BAR AND BANK COMMITTEES 

(This is the code referred to in the foregoing discussions. It was 
printed in the “QuartTerRty” for April. It is reprinted here for 
convenient reference in connection with the referendum. ) 

I. Trust institutions should neither perform services which 
constitute the practice of law nor otherwise engage in such prac- 
tice; therefore, they should not draw wills or other legal docu- 
ments nor perform services in the administration of estate and 
trusts where such acts by law or procedure are considered the 
practice of law. 

II. The development of trust business by a trust institution 
should be on the basis of assistance to the customer in the use 
of the institution’s trust services and facilities as related to his 
business or financial matters. 

In all legal questions which may arise in the development of 
trust business, the trust institution should advise the customer to 
confer with his own lawyer or a lawyer of his own choosing. 
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III. The trust institution should respect and not interfere 
with the professional relationship existing between an attorney 
and his client, and an attorney should respect and not interfere 
with the business relationship existing between a trust institu- 
tion and its customer. It is recognized, however, that in all 
cases the interest of the client is paramount. An attorney at 
law must reserve the right to advise his client with respect te 
the choice of a fiduciary. The attorney should not seek to dis- 
place the institution of the client’s choice by inducing the ap- 
pointment of some other institution or individual unless the 
attorney believes the client’s affairs demand services peculiar to 
some particular institution or individual, or where the attorney 
believes that the true interest of the client will suffer if such 
substitution is not made. 

If the trust institution is requested by its customer to recom- 
mend counsel, any counsel so recommended should be in a posi- 
tion to advise the customer disinterestedly, and it is preferable 
that the trust institution, when making such recommendations of 
counsel to its customer, submit, without recommending one above 
another, the names of several attorneys in whom it has confidence, 
leaving the choice to the customer. 

IV. A trust institution, qualified and authorized by law as a 
legitimate business enterprise, has the right to advertise its 
trust services in appropriate ways. It should not, directly or in- 
directly, give or offer to give legal advice or render legal services, 
and there should be no invitation to the public, either direct or 
by inference in such advertisement, to bring their legal problems 
to the trust institution. Its advertisement should be dignified 
and the qualifications of the institution should not be overstated 
or overemphasized, and it should not be implied in any advertise 
ment that the services of a lawyer are only secondary or minis- 
terial, or that by the employment of the services of the trust in- 
stitution, the employment of counsel to advise the customer is 
unnecessary. 

In conferences with the public and in correspondence the same 
principles should be observed. In no event should a trust represen- 
tative call on a potential customer except by request. Each trust 
institution should designate an officer to read all trust advertis- 
ing prior to publication and to take the responsibility of seeing 
that it observes the above principles and contains no disparage- 
ment of the services or the character or qualification of others. 
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V. In the employment of counsel, the trust institution should 
endeavor, in the absence of compelling reasons to the contrary, 
to engage the attorney who drew the instrument, or who repre- 
sented the testator or donor, to perform any legal work required 
in the course of trust or estate administration. 

VI. A Conference Committee of twelve is to be appointed 
annually as of the third Wednesday of October to serve for one 
year, six being designated by the President of the Massachusetts 
Bankers Association and six by the President of the Massachu- 
setts Bar Association. Notice of such appointment shall be sent 
to all bar associations in the Commonwealth. The Committee may 
organize itself in panels so as to afford ready service to the differ- 
ent portions of the Commonwealth. The Committee and its panels 
will hear complaints and consider questions presented by mem- 
bers of the bar, trust institutions or other interested parties and 
will take such steps in regard to them as may seem desirable. 


SUGGESTIONS AS TO THE ADMINISTRATION OF THE 
FAIR EMPLOYMENT PRACTICES ACT 
St. 1946, C. 368 

The commission has now been appointed under this act which is 
similar to the New York Act of 1945. Before the passage of the 
act the Senate by vote of 17 to 15, with two members paired and 
five “absent or not voting” (see Senate Journal for May 17, 1946) 
rejected an order for an advisory opinion of the justices on 16 
questions. The “Bar Bulletin” for September 1946 contains an 
article by Professor Dodd on the question of constitutionality. 
The questions rejected by the Senate are not referred to although 
the substance of some of them is discussed. Some of these ques- 
tions may be suggestive in connection with administrative prac- 
tice under the act. Without attempting to discuss them, we call 
attention to the substance of one or two because they arise from 
the fact that motive, or state of mind, appears to be the ques- 
tion of fact for determination in case of proceedings under the 
act. We are all familiar with the phrase “dominant purpose” in 
judicial opinions. 

1. Does the phrase “bona fide occupational qualification,” as 
used in section four of the act, include a case of refusal to employ 
where the dominant motive is legitimate preference as distin- 
guished from a dominant motive of discrimination? 
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2. Is it constitutional to penalize an employer for refusing to 
employ if his dominant motive in refusing is one of legitimate 
preference as distinguished from a case where the dominant pur- 
pose is discrimination ? 

3. Is it constitutional to subject a respondent to penalties 
under the act because of motive or state of mind determined by 
a commission without a right to trial by jury? 

4. In view of the decision of the Supreme Court of the United 
States in the case of Feldman v. United States (322 U. S. 487) 
would the immunity clause (paragraph 7 of section 3) compel 
a person to furnish evidence against himself, in violation of 
Article XII of the Massachusetts Bill’ of Rights since the im- 
munity does not apply in the Federal courts? 

We do not attempt to answer these questions but they seem to 
arise. Possibly some of the cases cited by Professor Dodd may 
deal with them. 

The following rulings of the New York commission were cir- 
culated last year as information in connection with a referendum 
vote of members of the Boston Chamber of Commerce. Whether 
the Massachusetts commission will make similar rulings we do 
not know but we suggest careful consideration before such ques- 
tions are ruled “unfair.” Is not some of the information covered 
by the questions of such a nature that an employer is legally and 
reasonably entitled to it in considering possible employees 
especially in the smaller concerns? The case of Yick Wo v. Hop- 
kins, 118 U. 8S. 356, held a laundry ordinance unconstitutional. 
The court relied on the opinion of Chief Justice Shaw in Capen 
v. Foster, 12 Pick. 485 that unreasonable administrative rulings 
may be unconstitutional under an act which is constitutional. 
We presume that such questions might be raised, if necessary, 
under the recently extended declaratory procedure. In his opinion 
in the leading case of Guaranty Tr. Co. v. Hannay (1915) 2 K.B. 
536, Banks, L. J. quoted Fletcher Moulton, L. J. as saying that 


“An action thus framed [that is asking for a declaration 
of right] is the most convenient method of enabling the sub- 
ject to test the justifiability of proceedings on the part of 
permanent officials purporting to act under statutory pro- 
visions.” 


F. W. G. 











43 


RuLines or THE New York Strate CoMMISSION 
AGAINST DISCRIMINATION 
Re: Inquiries, requirements and statements by em- 
ployers and employment agencies in connection 
with prospective employment. 

The law Against Discrimination (Section 131.3) provides that 
“It shall be an unlawful employment practice: ... For any em- 
ployer or employment agency to print or circulate or cause to be 
printed or circulated any statement, advertisement or publication, 
or to use any form of application for employment or to make any 
inquiry in connection with prospective employment, which ex- 
pressed directly or indirectly any limitation, specification or dis- 
crimination as to race, creed, color or national origin, or any in- 
tent to make any such limitations, specification or discrimination 
unless based upon a bona fide occupational qualification. .. .” 

The State Commission Against Discrimination has ruled that 
it is an unlawful employment practice for any employer or em- 
ployment agency to make any of the following inquiries, require- 
ments or statements in connection with prospective employment: 





1. Inquiry into the place of birth of an applicant for employ- 
ment, or the place of birth of his parents, spouse, or other 
close relatives. 

2. Requirement that an applicant for employment produce a 
birth or baptismal certificate. 

3. Inquiry into the place of residence of the parents, spouse, 
or other close relatives of an applicant for employment. 

4. Inquiry into the maiden name of an applicant for employ- 
ment, if a woman, or if the applicant is a man, inquiry into 
the maiden name of his wife, or in either case, inquiry into 
the maiden name of the mother of the applicant. (See 
amendment in attached supplement.) 

5. Inquiry into the original name of an applicant for em- 
ployment whose name has been changed by court proceed- 
ings or otherwise. 

6. Inquiry whether an applicant for employment is a natural- 
ized or native-born citizen: the date when the applicant 
acquired citizenship; whether the applicant’s parents or 
spouse are naturalized or native-born citizens of the United 
States; the date when the applicant’s parents or spouse 
acquired citizenship. (See amendment in attached supple- 
ment.) 





10. 


11. 


12. 


13. 


14, 
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An applicant for employment may be asked, “Are you a 
citizen of the United States?” If the applicant states that 
he is not a citizen of the United States, he may be asked, 
“Do you intend to become a citizen of the United States?” 
Requirement that an applicant for employment produce his 
naturalization papers. 

Inquiry into the whereabouts of an applicant for employ- 
ment during the First World War, i.e., the period from 
1914-1919. 

Inquiry into the religious denomination of an applicant 
for employment, his religious affiliations, his church, 
parish, pastor or religious holidays observed. 

An applicant for employment, however, may be asked, “Do 
you regularly attend a house of religious worship?” 
Inquiry May be made into the public and private schools 
attended by an applicant for employment. 

He may be told, “This is a six-day job — employees are 
required to work Monday through Saturday, inclusive.” 
He may nor be told, “The following holidays will be ob- 
served by this firm, and no others: Decoration Day, July 
Fourth, Christmas and New Year’s Day.” 

He may nor be told, “Employees are required to work Rosh 
Hashonna and Yom Kippur.” 

He may nor be told, “This is a —— (Catholic, Protestant 
or Jewish) organization.” (See amendment in attached 
supplement. ) 

Inquiry into the lineage of an applicant for employment, 
his racial ancestry, or nationality. 

Inquiry into the military experience of an applicant for 
employment unless limited to the applicant’s experience 
in the armed forces of the United States. 

Inquiry into the complexion of an applicant for employ- 
ment. 

Requirement that an applicant for employment annex a 
photograph. 

Inquiry into the organizations of which an applicant for 
employment is a member unless the inquiry excludes or- 
ganizations, the name or character of which indicates the 
religion, race or national origin of its members. 

The applicant, however, May be asked, “Are you a member 
of the Communist Party or German American Bund?” 
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After employment, an employer may make inquiry into the 
race, creed, color or national origin of his employees, provided the 
information is Not used as a basis for discrimination. 

Dated: February 19, 1946 
State COMMISSION AGAINST DISCRIMINATION 


SupPLeMENT No. 1 To Ruines or THE State CoMMISSION 
AGAINST DISCRIMINATION 
Released: February 19, 1946 
Re: Inquiries, requirements and statements by 
employers and employment agencies in 
connection with prospective employment. 

Ruling No. 4 (see page 1), has been amended to provide: “... that 
it is an unlawful employment practice for any 
employer or employment agency to make any of the 
following inquiries in connection with prospective 
employment.” 

4. Inquiry into the maiden name of the wife of a 
male applicant for employment and/or inquiry 
into the maiden name of the mother of a male or 
female applicant for employment. 

A married woman who applies for employment 
MAY, however, be required to state her maiden 
name. 

Ruling No. 6 (see page 1), has been amended by adding thereto 
the following additional question which May be 
asked of a prospective applicant for employment: 
6. Have you ever been interned or arrested as an 
enemy alien? 

Ruling No. 9 (see page 2), has been amended by adding thereto 
the following additional inquiry which May Nor be 
asked of a prospective applicant for employment: 
9. Are you an atheist? 

State COMMISSION AGAINST DISCRIMINATION 

Dated: March 25, 1946 
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A TESTAMENTARY PROBLEM FOR ANTICIPATORY 
THINKING BY PROBATE JUDGES 
(From the New York, July 6, 1946, by Permission) 





7) 


“In view of my firm belief in reincarnation, 1 do hereby direct that 
my entire estate be held in trust, pending-my return to this earth.” 


(Copyright—The F-R. Publishing Corporation.) 
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DOES EQUITY JURISDICTION IN MASSACHUSETTS 

“CONCERNING PROPERTY” BETWEEN HUSBAND AND 

WIFE STOP SHORT OF “THE WIFE’S EQUITY” IN MONEY 
ADVANCED TO THE HUSBAND? AND IF SO, WHY? 


The Judicial Council, in its 21st Report (reprinted in the 
“Quarterly” for Dec. 1945 on pages 20-21), discussed a bill 
referred to the Council by the Legislature to allow written con- 
tracts between husband and wife. After pointing out that under 
G. L. chap. 209 and earlier acts “married women have had full 
control of their separate property for many years” but that 
“Massachusetts retains by statute the common law prohibition 
of contracts between married persons, based on the common law 
theory that husband and wife are one person,” the Council then 
quotes Section 6 of Chap. 209: 

“a married woman may sue and be sued in the same manner as 
if she were sole; but this section shall not authorize suits between 
husband and wife.” 

The Council suggests that: 

“the reason for these italicized provisions of the Massachusetts 
statute is the policy of discouraging suits between husband and 
wife on the ground that such suits may interfere, in some way, 
with family life.” 

Under this statute, and under the common law which it recog- 
nizes, there is no doubt that husbands and wives cannot sue each 
other at law even to recover money honestly and indisputably 
loaned by one to the other. The Council also quotes Section 2 
which provides that a married woman may make contracts oral 
and written “except that she shall not be authorized hereby to 
make contracts with her husband.” 

For the reasons stated on page 21 of the Report, the Council 
expressed its judgment in favor of the existing law and did not 
recommend the passage of the proposed bill to authorize written 
contracts between married persons. The following discussion is 
not written in opposition to the recommendation of the Council 
in regard to the proposed statute referred to. It is written simply 
as a study of what the “existing law” is in Massachusetts when 
considered in the light of the history of equity jurisdiction 
according to the “general principles of equity jurisprudence” 
which is, and has been ever since 1883, expressly recognized as 
part of the jurisdiction of the Supreme Judicial Court and of the 
Superior Court. 
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In regard to this question, the Council explains what is gener- 
ally supposed to be the Massachusetts rule in equity and points 
out certain situations between husband and wife to which that 
supposed rule does not apply as follows: The Council quotes the 
statement of the court in Barbour v. Sampson, 266 Mass. 180, 
at 182: 

“The law in this Commonwealth is established that the wife 
cannot maintain proceedings either at law or in equity against 
the husband, or his estate after his death, or the partnership, or 
surviving partner to compel repayment for money so lent.” 

On the other hand, as Chief Justice Rugg said in Crosby v. 
Clem, 209 Mass. at page 194: 

“there is nothing in law to prevent the husband from executing 
and delivering to a third person a valid note, mortgage or security 
for money advanced by her to the husband or for his benefit. . .” 

The Council continues: — “It is clearly recognized, therefore, 
that what cannot be done directly can be done indirectly through 
a third person. It is also clearly recognized that although con- 
tracts as to loans, partnerships and other matters cannot be 
made the basis of suits directly between married persons, yet 
such a direct suit may be brought to enforce a trust or to recover, 
or establish, rights in property where no contract is involved. 
This has long been recognized as appears from the opinion in 
Levy v. Levy, 309 Mass., at page 491, where the court said: 

“It is settled that jurisdiction in equity exists of conflicting 
rights of husband and wife concerning property. . .” 

Is the statement quoted from Barbour v. Sampson sound law so 
far as equity jurisdiction in regard to loans is concerned? We 
respectfully submit that it is not. As suggested in the brief 
account of equity jurisdiction in the “Quarterly” for April, 1946 
(at p. 13), the statute of 1877, now G. L., c. 214, s. 1, recognized 
‘jurisdiction in equity of all cases and matters of equity cog- 
nizable under the general principles of equity jurisprudence.” 

What has happened in the judicial recognition of these equi- 
table principles in the common law tradition in the field of 
“quasi contract” and “unjust enrichment”? 

The English equity courts realized as early as the latter part 
of the 18th century that married women needed the protection 
of a court of equity under some circumstances against the hus- 
band dealing with her property, and accordingly, though hus- 
band and wife could not sue each other at law for money loaned, 
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or on “contracts” which they could not legally make, the practice 
grew up, in the interest of justice, under which a wife could sue 
her husband not at law but in equity and established what was 
described in various books as “the Wife’s equity” in her separate 
estate. 

Accordingly, as pointed out in the latest edition of Lush 
“Husband and Wife” (p. 261) Lord Chancellor Westbury in the 
case of Woodard v. Woodard, 3 D. J. and 8S. 672 at p. 674, said: 

“Tt is quite clear that if money, part of the income of her 
separate estate, be handed over by her to her husband upon 
a contract of loan, she may sue her husband upon that 
contract.” 
And as she could sue him in equity the English Court also recog- 
nized that he could sue her in equity. 

In 1885 in Butler v. Butler, L. R. 16 Q. B. D. 376 to 379, Cotton, 

L. J. said: 


“We must look at the general principles formerly pre- 
vailing in equity. I have never heard it disputed that as the 
wife could sue her husband in respect of her separate estate 
so he could sue her in respect of any contract binding her 
separate estate.” 

And Bowen, L. J. added: 

“Upon principle and authority it is clear that before the 
married woman’s property act 1882 a husband could sue his 
wife in equity in respect of her separate estate; that is 
beyond dispute, and this statute does not take away any 
right existing before it was passed.” 

Is there anything except a tradition of limited equity juris- 
diction (which the statute of 1877 was passed to wipe out) that 
stands in the way of a court of equity in Massachusetts doing 
justice between husband and wife in protecting the wife’s “sepa- 
rate estate”? . 

As late as 1881 in Atlantic Bank v. Tavener (130 Mass. 407) 
Chief Justice Gray said: 

“The question whether a loan by the wife to her husband 
of money which is her separate property, upon his promise to 
repay it, creates an equity in her favor, which a court of 
chancery will enforce, has not been determined in this 

Commonwealth. Snow v. Paine, 114 Mass. 520, 527. Brown v. 
Wood, 121 Mass. 137, 139. But it has generally, if not uni- 
formly, been decided in the affirmative by other courts.” 
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A few years later in Fowle v. Torrey, 135 Mass. 87, the court 
by a majority decision sustained a demurrer to a bill in equity 
by a wife against a partnership of which her husband was a 
member for money loaned by her to the firm. But Justices Wal- 
bridge A. Field and William Allen could not stomach so unjust 
a decision by a court of “equity” and in an extended dissenting 
opinion by Field J. they included the following passages: 

“T am unable to concur with the majority of the court. 
If this bill cannot be maintained, it is not suggested that the 
plaintiff has any remedy. The result is, that she has lost her 
money, because she lent it to a partnership of which her 
husband was a member. It may be assumed that the money 
lent was the separate property of the plaintiff, by virtue of 
the statutes of the Commonwealth. These statutes have not 
authorized a married woman to make contracts with her 
husband, or to bring suits against him; and her authority, 
or want of authority, to do either remains as it was before 
the statutes were passed. In England, the separate estate of 
a married woman was originally wholly the creation of the 
court of chancery, and was not recognized by the courts of 
law. When the court of chancery created this separate estate 
of a married woman, it gave her rights of action in chancery 
to protect it even against her husband. This was inevitable, 
for it would be an anomaly to recognize rights of property 
and at the same time to refuse to the owner all civil remedies 
to protect it; and as the husband was in no sense under the 
dominion of the wife, but she was under his dominion, it was 
especially necessary that she should have the right to protect 
her separate estate from destruction or conversion by him. 
This separate estate of a married woman, as created by a 
court of chancery, existed in this Commonwealth before the 
passage of any statutes on the subject; and an active remedy 
by her against her husband, to recover it when converted by 
him to his own use, was given her by bill in equity in this 
court. Ayer v. Ayer, 16 Pick. 327. 

... “In determining how far this court will afford the 
remedies which are now afforded to married women by the 
court of chancery in England, independently of the recent 
<nglish Married Woman’s Property Acts, regard must be 
had to the state of the English law at the time of the declara- 


tion of American independence, to our own statutes, and to 
our whole system of jurisprudence. .. .” 
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After citing cases to the effect that the contractual aspect of a 
loan, or of a note given for a loan was “void” but that under cer- 
tain circumstances the fact of the loan was not void, they con- 
tinued : 


and 


“In bankruptcy a wife may prove as a creditor against the 
estate of her husband for money lent him.... 


“Tt is conceded that this is a loan of money, and cannot be 
regarded as creating a trust in order to give a court of equity 
jurisdiction. It is said by Lord Chancellor Westbury, in 
Woodward v. Woodward, ubi supra, ‘It is quite clear that if 
money, part of the income of her separate estate, be handed 
over by her to her husband, upon a contract of loan, she may 
sue her husband upon that contract.’ It is admitted that this 
‘is a remarkable instance of legislation by judicial decision, 
whereby the old common law has been entirely abrogated, 
and the power of the wife to contract with her husband has 
been established.’ No English case, however, has been cited 
in which it was decided or declared, prior to the declaration 
of American independence, that a wife could sue her hus- 
band in equity upon a contract of loan made to him out of 
her separate estate. There is no such decision in this Com- 
monwealth, and it is not to be denied that, in enacting the 
various statutes relating to the separate property of a mar- 
ried woman, it was not the intention of our Legislature to 
enable her to lend money to her husband, and to enforce 
against him his promise to pay it by a suit in equity, as 
freely as she could enforce a similar promise against another 
person by an action at law. It may well be doubted whether 
in this Commonwealth any such equitable right of action 
exists, and it may be assumed that the plaintiff cannot main- 
tain this bill for the purpose of obtaining a decree against 
her husband personally for the payment of money lent. 

“Tt is an insuperable objection to any action at law by the 
wife, that the husband is or must be made a party defendant. 
The writ must necessarily abate. But this is no objection in 
equity if the subject matter is one which equity recognizes 
as the foundation of a suit... .” 

... “She invested her money under a written agreement 
with her husband and the other persons who composed the 
firm, by which it is obvious that she did not intend to give it 
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to her husband, but to employ it for her own benefit, as her 
separate property. If she could not contract with her hus- 
band, she had rights against the other contracting parties, 
which were at least equitable, if not very well defined.” 

... “If the plaintiff when the loan was made had the right 
to recover from Torrey personally the whole or a part of it, 
she could not lose this right by any obligations or agreements 
subsequently incurred or made between Torrey and her hus- 
band, to which she never assented. I think the demurrer 
should be overruled. 

“Mr. Justice William Allen unites with me in this dissent.” 

This case exhibits a majority in 1883 still suffering from the 
long judicial habit in Massachusetts of hesitating thinking in 
equity and even the dissenting judges torn between their sense of 
justice and the same habit of thinking in terms of limited equity. 
The reference of Judge Field to the date of the Declaration of 
Independence as a date separating American from English equity 
is puzzling. The “general principles of equity jurisprudence” were 
not affected in the slightest degree by that historic document. 
To suggest that the Massachusetts court, which on the common 
law side in the 19th century accepted and developed the law of 
quasi-contract which entered the common law during the 18th 
century (through work beginning with Lord Holt and largely 
completed by Lord Mansfield), is limited to the authority of cases 
in equity before 1776 seems very extraordinary. 

The remark of Lord Westbury about “judicial legislation” 
quoted by Judge Field should not be taken too seriously. With 
all Westbury’s ability, the statement about him (while at the bar 
as Sir Richard Bethel) by so discriminating a biographer as J. B. 
Atlay (2 Victorian Chancellors, 225-6) should not be forgotten. 


“Tt is certain that in Bethel’s mouth a sophism or fallacy 
which he would have torn to rags had it been used against 
him, was wont to assume the appearance of a self-evident 
truth.” 

We believe the opinion of his contemporaries, Lord Justices 
Cotton and Bowen, would be considered, then and now, as more 
accurate, when they said in the passage, already quoted, that the 
common law rule against suits between husband and wife did 
not, before any statute about women, prevent the operation of the 
“general principles formerly prevailing in equity.” 
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As late as 1907 in Atkyns v. Atkyns (195 Mass. 124, at p. 129) 
the court, through Mr. Justice Braley, stated, by way of dictum 
beginning with the words “it can hardly be doubted,” that a 
court of equity would protect a wife’s interest in money loaned by 
her to her husband. Nevertheless, in Gahm v. Gahm (243 Mass. 
(375) the full opinion was as follows (some citations omitted) : 


Opinion in Gahm v. Gahm 

“The petitioner, widow of the late Joseph A. Gahm, during 
their married life lent to him out of her separate estate con- 
siderable sums of money [about $19,000.00], which he used 
in his business, for which he gave to her his notes payable to 
her order and on which he paid to her interest semiannually 
until shortly before his death. This petition is brought by the 
widow in her capacity as exrecutria of the will of her deceased 
husband, being in doubt as to the validity of these notes or 
debts, to be allowed to pay the same or so much thereof as 
the court may authorize. G.L.c.197, s 2. 

“The common law disabilities of married women as to the 
making of contracts have been removed by statute so that 
they now can contract and sue and be sued in the same 
manner as if single, subject, however, to the limitation that 
contracts and suits between husband and wife are not per- 
missible but stand on the same footing as heretofore. G.L. 
c. 209, ss. 2,4,6. This is true even under the workmen’s com- 
pensation act. Humphrey’s Case, 227 Mass. 166. A promissory 
note or other contract for the payment of money lent by the 
wife to the husband is absolutely void. It is a nullity. It can- 
not be enforced against the husband. (Cases cited.) It makes 
no difference in this particular whether recovery is sought 
of the spouse directly or of his estate. Kneil v. Egleston, 
140 Mass. 202 [and other cases cited]. It has been said 
repeatedly in effect that equity affords no relief in the 
enforcement of such contracts. A court of chancery cannot 
impart validity to that which the law declares void. [Cases 
cited]. These principles are decisive against the petitioner. 

“There is jurisdiction in equity over suits between hus- 
band and wife to secure her separate property, to prevent 
fraud, to relieve from coercion, to enforce trusts and estab- 
lish other conflicting rights concerning property. [Cases 
cited]. But none of these decisions affords ground for the 
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contention that suit can be maintained between husband 
and wife on a simple contract between them for the payment 
of money without some circumstance raising equitable con- 
siderations. 

“The case at bar is distinguishable from decisions where 
an obligation valid at its inception has been enforced by the 
wife against the estate of her deceased husband, of which 
Crosby v. Clem, 209 Mass. 193, is an illustration. 

“Our own law is so firmly settled upon this point that it is 
not worth while to examine the decisions of other jurisdic- 
tions to which our attention is invited by the brief of the 
petitioner. Petition dismissed.” 

This opinion, when read in the light of the facts and of the 
history of common law and of the principles of equity when not 
muzzled in Massachusetts, seems to cause several reactions. 

First — the result on the facts seems shockingly unjust —- so 
unjust as to suggest with emphasis that there is something wrong 
with the law which calls for analysis. 

Second —there is overemphasis on the words “void” and 
“nullity.” If the husband had paid neither he nor his estate could 
get it back because while the note was “void” the obligation was 
not a “nullity.” 

Third —the entire opinion deals with the question whether 
married persons can “contract” and dismisses as “not worth 
while to consider” the most important argument in the brief of 
the late William R. Sears (p. 7) (not referred to in the opinion) 
that a “quasi-contractual obligation is not a contractual obliga- 
tion at all, but one raised by law, so that the capacity of the par- 
ties to contract is not a material element.” The case seems a 
peculiarly strong reminder of the late John C. Gray’s capping 
of the familiar statement that “hard cases make bad law” 
the equally, and probably more, true but less remembered, re- 
mark that “bad law makes hard cases.” 

Mr. Sears cited Keener in “Quasi-Contracts,” (336-40), who 
pointed out the fallacy of the opinion in Kneil v. Eggleston. On 
pages 19-20 of Keener’s book he said: 

“By far the most important and most numerous illustra- 
tions of the scope of quasi-contract are found in those cases 
where the plaintiff’s right to recover rests upon the doctrine 
that a man shall not be allowed to enrich himself unjustly at 
the expense of another. 7 
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“As the question to be determined is not the defendant’s 
intention, but what in equity and good conscience the defend- 
ant ought to do, the liability, while enforced in the action of 
assumpsit, is plainly of a quasi-contractual, and not contrac- 
tual nature.” 

And James Barr Ames in his well-known essay on “Implied 
Assumpsit” (2 Harv. Law Rev. 53) and “Lectures on Legal His- 
tory” (149-166) said: 

“Finally, under the influence of Lord Mansfield, the action 
was so much encouraged that it became almost the universal 
remedy where a defendant had received money which he was 
‘obliged by the ties of natural justice and equity to refund.’ 

... “The main outlines of the history of assumpsit have 
now been indicated. In its origin an action of tort, it was 
soon transformed into an action of contract, becoming after- 
wards a remedy where there was neither tort nor contract. 
Based at first only upon an express promise, it was after- 
wards supported upon an implied promise, and even upon a 
fictitious promise. Introduced as a special manifestation of 
the action on the case, it soon acquired the dignity of a dis- 
tinct form of action, which superseded debt, became con- 
current with account, with case upon a bailment, a warranty, 
and bills of exchange, and competed avith equity in the case 
of the essentially equitable quasi-contracts growing out of 
the principle of unjust enrichment. Surely it would be hard 
to find a better illustration of the flexibility and power of 
self-development of the Common Law.” 

All this dates from the middle of the 18th century and has 
been the accepted “common law” of Massachusetts as to quasi- 
contract which is not based on “contract.” The Massachusetts 
statutes contain no prohibition of quasi-contractual obligations 
in equity arising by operation of the law against unjust enrich- 
ment and the opinion in Gahm v. Gahm does not touch the point, 
except by ignoring it. In other words “notes” given for a loan 
between spouses and the agreement to pay interest may be “void” 
and not subject to a suit at law, but that the husband or his 
estate should keep the money so that his wife would lose it all, 
and her money would be subject to inheritance or estate tax on 
his estate seems a shocking doctrine for a Massachusetts court of 
equity, which is not required by any reasonable interpretation of 
the statutes. 
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In recent years the Massachusetts court like other American 
courts has overruled various earlier cases (or series of cases) 
found on re-examination to be unjust and bad law. 

We submit that here is an opportunity to bring Massachusetts 
equity in line with justice and with the principles about “unjust 
enrichment” originating in equity already recognized as “com- 
mon law” but now forgotten “in equity” under the circumstances 
described. To paraphrase a once famous remark, should not a 
court of equity say of the principal of a loan from a wife to her 
husband “He got the money, didn’t he? Why shouldn’t it be paid 
back ?” 

That is what a layman would say. That is what a court of 
equity elsewhere would say. What is there in the law, or morals, 
in matrimony, or in common sense about justice to lead a court of 
equity in Massachusetts to say anything else? F. W. G. 


THE 17TH CENTURY PROVISIONS FOR EQUITY JURIS- 
DICTION IN MASSACHUSETTS AND THEIR RELATION 
TO THE PRESENT JURISDICTION OF THE COURTS 

The “QuarterLy” for April 1946 contained a very brief account 
of this matter (see pp. 11-14). 

Equity jurisdiction «was first specifically provided for in the 
“County Courts” by Section 18 of Chapter XXXI of the acts of 
1685 (Ancient Charters and Laws of Massachusetts Bay 93-94). 

By chapter V of the acts of 1692 in the first legislative session 
held under the Province Charter the Superior Court of Judica- 
ture was established and also Section 12 provided: 

“And it is hereby further enacted by the authority afore- 
said, that there be a high court of chancery within this 
province, who shall have power and authority to hear and 
determine all matters of equity of what nature, kind or 
quality soever, and all controversies, disputes and differ- 
ences arising betwixt co-executors, and other matters proper 
and cognizable to said court, not relievable by common law; 
the said court to be holden and kept by the governor, or such 
other as he shall appoint to be chancellor, assisted with 
eight or more of the council, who may appoint all necessary 
officers to the said court; which said court shall sit and be 
held at such times and places as the governor or chancellor 

for the time being shall from time to time appoint.” 
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By chapter XXVI of 1693 that provision in Section 12 was 
repealed and Section 2 provided: 

“And further it is enacted by the authority aforesaid, that 
there be a high court of chancery within this province which 
ghall have power and authority to hear and determine all 
matters of equity of what nature, kind or quality soever, and 
all controversies, disputes and differences arising betwixt 
co-executors, and other matters proper and cognizable for 
said court, not relievable at common law, and not otherwise, 
and to order subpeenas, attachments, and other processes, 
and to make orders and decrees interlocutory and definitive, 
and to award execution thereon. 

“Which said court of chancery shall be holden and kept in 
Boston by three commissioners, being freeholders within the 
province, whom the governor with the advice and consent of 
the council shall nominate and appoint for that service, 
assisted with five masters in chancery to be nominated and 
appointed as aforesaid, unto whom references may be made, 
and affidavits and recognizances taken before them, and to 
make reports, and to do what else is proper for masters in 
the chancery.” 

Chapter LVIII of 1698 contained specific authority to the 
Superior and other courts in equity to chancer penalties in bonds 
and certain forfeitures and for redemption of mortgages. 

Finally by chapter LVI of 1699 the Superior Court of Judica- 
ture (of which the Supreme Judicial Court is the continuation) 
was established to 

“have cognizance of all pleas, etc. ... and generally of all 
other matters as fully and amply to all intents and purposes 
whatsoever, as the courts of king’s bench, common pleas and 
exchequer within his majesty’s kingdom of England, have 
or ought to have... .” 

The Statute of 1699 has never been repealed, but was continued 
in effect by Articles VI and IX of Chapter VI of the Constitution, 
and is still recognized as the basis of the jurisdiction of the court 
as explained in the case of Crocker v. Justices of the Superior 
Court, 208 Mass. 162 at pp. 170-171. 

Washburn, writing in 1840, in his “Judicial History of Massa- 
chusetts” and Mr. Justice Hammond in his opinion in Parker v. 
Simpson (180 Mass. 334) tells the story of these early provisions 


for a “chancery” court (Washburn pp. 166-168 and 158). Wash- 
burn points out that 
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“Under the Colony Charter — there was always a court 
with plenary equity powers” and that “It was the jealousy 
of the crown and not of the people that defeated this part of 
the system.” The King “did not dare to tolerate it.” 
But in discussing the final act of 1699 both he and Mr. Justice 
Hammond overlooked the four words “or ought to have” and did 
not even quote them. 

On the title-page of his book Washburn quotes the lines from 
Herbert 

— “Copy fair what time hath blurred, 
Redeem truth from his jaws.” 

Following this admonition, since he himself overlooked and 
“blurred” the “truth” in the four words quoted, and since the 
court, while overlooking the words in Parker v. Simpson, went 
back to the act of 1699 for the basis of its jurisdiction to do what 
justice might require in the opinion of Crocker v. The Justices, 
already cited, should it not also go back and find out what the 
legislature of 1699 meant when they carefully inserted the words 
“or ought to have,” after indicating by two previous acts that 
they thought Massachusetts ought to have a court of equity which 
the crown had refused to allow? The whole history of the seven- 
teenth century legislation, from the “Body of Liberties” of 1641 
on, was a story of shrewd thinking by the leaders in the General 
Court to avoid conflict. The original act of 1692 showed that the 
legislators thought equitable principles should be recognized in 
Massachusetts because they provided for a court of chancery. 
When that court was disallowed they still retained the provision 
for equitable principles by providing in the act of 1699 that the 
Massachusetts courts should have, not only the jurisdiction of the 
three courts specified, but in addition such jurisdiction as they 
“ought to have,” in other words, equitable jurisdiction required 
by the needs of justice. 

The words were not used accidentally. They were used in a 
crisis deliberately, and obviously to avoid a third “royal dis- 
allowance” of the act. They seem to have no intelligible meaning 
except to provide for the jurisdiction (other than common law 
jurisdiction) needed for justice in the court created by the act 
after the Crown had disallowed a separate court of chancery. 
Incidentally the English court of Exchequer had chancery juris- 
diction. 
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In the “students” edition of Pomeroy’s “Equity Jurisprudence” 
(published in 1907) appears the following passage (s. 67 p. 34) 
“As the expansive tendencies of the common law are... 
confined within certain limits, and as its power to administer 
justice and to grant the variety of remedies needed in the 
manifold relations of society is incomplete, the English and 
American system of equity is preserved and maintained to 
supply the want, and to render the national jurisprudence 
as a whole adequate to the social needs. It is so constructed 
upon comprehensive and fruitful principles, that it possesses 
an inherent capacity of expansion, so as to keep abreast of 
each succeeding generation and age. It consists of those doc- 
trines and rules, primary and remedial rights and remedies, 
which the common law, by reason of its fixed methods and 
remedial system, was either unable or inadequate, in the 
regular course of its development, to establish, enforce, and 
confer, and which it therefore either tacitly omitted or 
openly rejected.” 

The growth of the “comprehensive and fruitful principles” is 
illustrated by Holdsworth’s statement in “Some Makers of 
English Law” (p. 191). 

“Equity, when Lord Eldon retired, was no longer a system 
corrective of the common law; it could only be described as 
that part of remedial justice which is administered in chan- 
cery, while taken generally, its work was administrative and 
protective, in contrast with that of the common law, which 
was remedial and retributive.” 

That development in the common law tradition has never 
stopped here any more than it has in England, and as pointed out 
in the “Quarterly” for April 1946 (p. 13) the passage of the act 
(now G.L. ch. 214 s. 1) was to remove the shackles of strict 
statutory thinking in equity which had characterized the atti- 
tude of the bench and bar of Massachusetts up to that time and 
seems obviously still to have characterized the approach of the 
court in 1884 in the case of Fowle v. Torrey, 135 Mass. 87. Even 
the dissenting judges did not grasp the fact that the principle of 
“gnjust enrichment” is independent of “contract” and the court 
in Gahn v. Gahn ignored it without discussion. 

Section 1 of chapter 214, we submit, is nothing but a declara- 
tory act “in aid of the judicial department” as to the meaning of 
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the words “or ought to have” in the act of 1699. Under the “prin- 
ciples” recognized in s. 1 of chapter 214 is it not time for the court 
to protect a “wife’s equity” in the principal of money loaned 
honestly to her husband, or her husband’s firm, from her “sepa- 
rate property” to prevent “unjust enrichment”? Compare James 
v. Gray, 131 Fed. 401, and In re Nickerson, 116 Fed. 1003. 


F. W. G. 


THE JURY AND DEATH SENTENCES 
(From the Boston Herald of July 19, 1946) 
Editor of the Herald:— 


Your issue of Sunday July 14 contains a letter from Mr. Levine 
in favor of allowing a jury in a capital case “to recommend life 
imprisonment instead of death.” I know of nothing in the law of 
Massachusetts to prevent a jury in such a case from finding a ver- 
dict of guilty with a “recommendation of mercy” and no judge 
could legally refuse to receive such a recommendation and trans- 
mit it to the governor and council for consideration in the exer- 
cise of the executive function of clemency. I saw it happen in a 
capital case in London tried before the late Lord Chief Justice 
Hewart at the Old Bailey. The chief justice charged the jury that 
they were to decide the question of guilt and were not concerned 
with the question of “mercy.” Nevertheless, the jury brought in 
a verdict of guilty accompanied by a unanimous recommendation 
of mercy. The chief justice then imposed the death sentence and 
stated to the jury that their recommendation would be trans- 
mitted to the proper authorities. Having heard the evidence 
I thought the jury’s recommendation a sound one. I know of 
nothing except ignorance of the practice, which prevents a 
Massachusetts jury from doing what an English jury does if the 
jury thinks the interests of justice call for it. No legislation is 
needed to permit it. 

Mr. Levine refers to the bill which was vetoed by Governor 
Saltonstall. That was a very different matter. That bill provided 
not only that a jury could make a recommendation (which they 
can do now as already explained) but that the responsibility of 
deciding between the death penalty and life imprisonment should 
be shifted from the governor and council and placed upon the 
judge. In my opinion Governor Saltonstall very properly vetoed 
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that bill. Such responsibility should not be placed on the shoul- 
ders of a judge. It would invite unhealthy public attacks on the 
court as were made on Chief Justice Shaw at the time of the trial 
of Webster before a jury and three judges of the Supreme Judi- 
cial Court before the defendant confessed, in 1850. The story 
appears in Chase’s “Lemuel Shaw, Chief Justice.” A governor 
can secure more information from more sources bearing on the 
question of mercy than are available to a judge. Opinions differ 
about capital punishment but so long as we have it, it should not 
be made a matter of discretion for a single judge. 

If there is to be any statutory change in the function of juries 
in capital cases, I submit that it should go no farther than the 
provision in the United States Courts and in New Jersey, where 
the statutes allow juries to render verdicts with or without capi- 
tal punishment. That juries actually exercise such a function 
without “ducking” it is shown by the case of State v. Dolbow 
(117 New Jersey Law 560) in which two defendants were con- 
victed without any recommendation of life imprisonment. What- 
ever the system may be the executive power of clemency te pardon 
or commute a sentence will always be in the governor and 
council. 

Perhaps, the step which would excite the least opposition, at 
present, would be either for the Court to inform the jury that if 
they wish to make a recommendation against the death penalty 
for the information and consideration of the governor and coun- 
cil they may do so and that it will be transmitted, or to pass a 
declaratory statute expressly recognizing such procedure as 
within the present powers of a jury. 

July 15, 1946. 
Frank W. GRINNELL. 


A BILL FROM WORCESTER TO PROVIDE A PENALTY 
FOR UNLAWFUL PRACTICE BY INDIVIDUALS 

Mr. Archibald M. Hillman on behalf of the Worcester Bar 
Association introduced a bill (House 695) to amend section 46A 
of chapter 221 of the General Laws (inserted by St. 1935, ch. 346) 
by adding the following sentence. “Any person violating this sec- 
tion shall be punished by a fine of not more than one hundred 
dollars” so that the section will read: 
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“Section 46A. No individual, other than a member, in good 
standing, of the bar . . . shall practice law, or, by word, sign, 
letter, advertisement or otherwise, hold himself out as 
authorized, entitled, competent, qualified or able to practice 
law; provided ... Any person violating this section shall be 
punished by a fine of not more than one hundred dollars.” 

The bill passed the House but was defeated in the Senate. It is 

now submitted to the bar for consideration. Mr. Hillman 
explained to the Judiciary Committee that the bill was supported 
by the Worcester Bar Association and he considered the imposi- 
tion of a penalty as the only effective method of stopping “nota- 
ries public,” “justices of the peace,’ undertakers and other un- 
authorized individuals from doing what they do now without 
authority as a matter of common knowledge in Worcester and 
elsewhere. 

In support of his bill Mr. Hillman writes the editor as fol- 

lows: 

“(a) G. L. C. 221, See. 41 imposes a penalty if a disbarred 
attorney attempts to practice law. 

“(b) G. L. C. 221, Sec. 46 imposes a penalty of One Thousand 
Dollars if a corporation attempts to practice law, and a 
fine of Five Hundred Dollars if any employee of such cor- 
poration engages in the act prohibited by Section 46. 

“(c) G. L. C. 112, Sec. 87E imposes a penalty of Five Hundred 
Dollars, or six months in jail if a person not being certi- 
fied holds himself out as a certified public accountant. 
I should like to emphasize the words “holds himself out.” 

“(d) G. L. C. 221, Section 46B permits the Attorney General, 
a Bar Association, or three members of the Bar to bring 
a petition to restrain the violation of Section 46A. There 
is no sound reason in judicial procedure which requires 
three members of the Bar, or the Bar Association, to disci- 
pline the world. It is too much of a job for us. 


“T have been informed about a case in Worcester where an 
agent put through a real estate transaction without counsel, 
and got his people in a terrible mess. When I was in Boston 
discussing this bill I was informed that in several places near 
Boston doctors are settling accident cases. 


Very truly yours, 
A. M. Hitiman.” 








ir 
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EDITORIAL COMMENT 

While sympathizing with Mr. Hillman’s purpose we question 
the wisdom of resorting to the common American practice of 
constantly adding to the already excessive number of “crimes.” 
We suggest that an amendment to G. L. C. 221 § 46B to authorize 
a district attorney (as well as the attorney general) to proceed 
by petition will accomplish the object better than a criminal 
standard of proof. The office of the Attorney General has enough 
to do now. It should be remembered that the effective proceedings 
against various “collection agencies” by the Attorney General 
some years ago were all by way of a civil petition or information 
under Section 46B (see 295 Mass. 45). We suggest, therefore, 
that Mr. Hillman’s bill should be redrafted so that instead of pro- 
viding a criminal penalty the bill should simply insert the words 
“a district attorney” after the words “Attorney General” in Sec- 
tion 46B of Chapter 221 (inserted by St. 1935, c. 346). As Mr. 
Hillman suggested to the legislative committee a warning from 
the prosecuting officer would probably be effective in many cases 
without proceedings in court. F. W. G. 


Tue Practice In LOWELL 
CoMPLAINT UNDER G. L. CHarpTerR 221 s. 41 
COMMONWEALTH OF MASSACHUSETTS 

To the District Court of Lowell, in the District of Lowell, in 
the County of Middlesex: 
» and —— , all of Lowell, in said 
County, in behalf of the Commonwealth of Massachusetts, on 
oath, complain that —— of Lowell, aforesaid, on the twenty- 
first day of November in the year of our Lord one thousand nine 
hundred and thirty-nine, and on divers other days and times 
between said last mentioned day and the day of making this com- 
plaint, at Lowell aforesaid, not being an attorney at law did 
solicit from one ,» who then had a claim for damages, 
the management or control of such claim either for himself or 
another. 

(s) 


(s) 

(s) 

MIDDLESSEX, SS. Received and sworn to, the twenty-eighth day 

of December in the year of our Lord one thousand nine hundred 
and thirty-nine, before said court. 
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THE SUPREME COURT EXPLOSION OF 1946 
A Sequet To 19837—Post Hoc or Propter Hoc? —Turesr Cartoons 


Rocked ¢ to ms F cuntations 

















—Summers, in The Buffalo Evening News 


In the “Quarterty” for April-June 1937 (vol. XXII No. 2, 
Section 1, pp. 13-22) a collection of cartoons indicative of popu- 
lar reactions to the “court packing” proposals were reproduced. 
President Roosevelt’s explanation and defence of his proposals 
appears in volume 6 of his State Papers published by Macmillan. 
His story was reprinted in Collier’s. The account of the episode 
by Charles Michelson, the leading political “ghost writer” of 
that period, appears in chapter 12 of Michelson’s “The Ghost 
Talks” (pp. 165-185). 











What a Spectacle! 
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—Berryman, in The Washington Star 
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THE USE OF THE ALLOCATION POWER IN THE 
RECONVERSION PERIOD 

(An address before the Massachusetts Lawyers’ Institute at 
Swampscott, Massachusetts, June 8, 1946, [revised to September 
1946] by Laurence M. LomBarp, former General Counsel, War 
Production Board and Civilian Production Administration.) 

Prior to going to Washington my only participation in State 
or Federal Government, outside of voting, was indulging in that 
most satisfactory democratic privilege of criticism — criticism 
usually unhampered by a knowledge of the facts. Against this 
background my Washington experience was intensely illuminat- 
ing. I observed the change in point of view which took place not 
only in my case but in the case of many others with similar 
backgrounds, when a closer view of the facts was coupled with 
responsibility for decision. What is black and white at a dis- 
tance so often becomes grey on closer inspection and a decision 
frequently has to be made between alternatives neither of which 
seem wholly satisfactory. In short, I became more sympathetic 
with the Washington bureaucrat and his problems, which at 
this distance often* seem so easy to solve. 

The Allocation Power, often referred to as the Priorities 
Power, is the basic statutory authority under which priorities 
and preference ratings were issued during the war, under which 
materials were channeled to one manufacturer, or for a par- 
ticular use, and under which persons were told they could not 
use copper or brass or any metal to make paper weights or 
decorative trim, and that they could not make bicycles or auto- 
mobiles. It is also the statute under which fuel oil and gasoline 
were rationed and under which all consumer goods and food 
rationing was carried on. 

Responsibility under the statute over production generally was 
delegated to the War Production Board, — since November 1, 
1945 called the Civilian Production Administration; while the 
rationing power over the distribution of most consumers goods 
was given to O.P.A., over fuel oil to the Petroleum Administrator 
for War, and over food, to War Food Administration. 


STaTuToRY AUTHORITY 
From a lawyer’s point of view the allocation power is of 
particular interest because of its extraordinary scope and be- 
cause of the generality of the standards — almost the lack of 
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standards — prescribed by Congress for its exercise. It has been 
referred to as the broadest grant of authority ever given by Con- 
gress to the Executive. No comparable power over industry was 
given by Congress during the Ist World War. 

This power is expressed in a few simple sentences contained 
in Title III of the Second War Powers Act. The President is given 
authority in case of shortages, to allocate upon such conditions 
“as he shall deem necessary or appropriate in the public interest 
and to promote the national defense.” In effect, the only qualifica- 
tion which Congress has placed on the power to allocate is that 
the President (and that means the delegated agency) must be 
satisfied that defense requirements will result in a shortage of 
the material or facility. If this condition prevails, and by 1943 
it did prevail as to practically every material, and still prevails 
as to many, the President is authorized to allocate the material 
or facility. In addition, in the same Title there are a few sentences 
authorizing the assigning of priorities to certain contracts. 

Justification for the broad language and the lack of more exact 
standards can be found in the fact that this was war emergency 
legislation. As a result of this breadth of language countless de- 
lays were avoided — delays which would have been inevitable 
had it become necessary to go back to Congress for additional 
powers. 

Congress, through its regular and numerous special Commit- 
tees, such as the well-known Truman Committee, engaged in in- 
vestigating the war program, has been extremely solicitous to see 
that these great powers were not abused. 

In spite of this scrutiny the power was extended by Congress 
almost unanimously each time it expired, and almost without 
change. Perhaps this was to be expected when the provisions 
first expired in December 1944. The war was still going on and 
we were in the midst of the Belgium Bulge. But the action of 
Congress in extending the powers in December 1945 and June 
1946, long after the fighting war was over, seems to me quite a 
compliment to the agency primarily responsible for exercising the 
power. 

After V.J. Day the question naturally arose as to whether and 
to what extent we should continue to allocate materials. It 
seems clear from the decisions of the U. 8S. Supreme Court that 
the War Powers of the President and the Congress do not auto- 
matically cease upon the termination of actual fighting. As the 
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Supreme Court said in Stewart v. Kahn, 11 Wall 493, at 507: 
“The (war) power is not limited to victories in the field 

and the dispersion of the insurgent forces. It carries with it 
inherently the power to guard against the immediate renewal 
of the conflict and to remedy the evils which have arisen 
from its rise and progress.” 

In other cases the Court has said the period of war continues at 

least until the treaty of peace. (See: Hamilton v. Kentucky Dis- 

tilleries Co., 251 U. 8. 146; Commercial Cable Co. v. Burleson, 

255 Fed. 99; Kahn v. Anderson, 255 U. 8. 1; Ware v. Hylton, 

3 Dall. 199.) 

So the question was one of Congressional intent. Obviously 
Congress could not have intended that the responsibility for 
allocating materials cease abruptly with the arrival of V.J. Day. 
Fighting was still going on in parts of the world — we still had 
millions of troops over the Atlantic and Pacific — and a sudden 
cessation of the use of all allocation controls would have left 
our economic situation at home in chaos. We concluded that even 
on the narrowest construction of the statutory language Congress 
intended us to use the power at least to the extent we were plan- 
ning, until the end of 1945 when the statute expired. The real 
question was what did Congress desire for the future — after 
December 1945? 

During the fighting when speed was vital it might have been 
proper for Executive Departments to act in certain cases where 
the statutory authority was not entirely clear. The courts prob- 
ably would have construed doubtful questions in favor of the 
government — if the action appeared important to the conduct 
of the war. But with the fighting over it was, and is, of the utmost 
importance to the integrity of operation between the Executive 
and the Legislative branches of the government that the Execu- 
tive Departments do not let the ends justify the means — and 
that unless an action seems clearly intended by statute — it be 
not assumed by an Executive Agency. Moreover, in the W.P.B. 
we always believed that for our actions to be effective they must 
have the backing of public opinion. This required clear Congres- 
sional understanding and support for our action. 

The statute was susceptible of a wide spread between a narrow 
and a broad construction. As time went on it might become 
questionable whether the courts would approve some actions 
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which we believed Congress wished us to take. Accordingly, be- 
fore the statute expired in December of 1945 we went before Con- 
gress and outlined the specific uses we were making of the alloca- 
tion power and those uses we had in contemplation, and pointed 
out factors, such as strikes, which might necessitate the restora- 
tion of certain revoked allocation controls. The House and Senate 
Judiciary Committee reports specifically referred to these post- 
war uses. The House Committee Report said in part: 

“During the next few months there will necessarily be a 
further change of emphasis in the exercise of these powers 
with an increasing use for reconversion purposes as distin- 
guished from the primary military purpose. While both 
priorities and allocations will be granted where necessary 
to assure support of our Army and Navy, the primary task 
will be the liquidation of our war effort and the hastening of 
reconversion and restoring the flow of materials to peace 
time channels.” 

Title III was extended in December for six months by prac- 
tically a unanimous vote in both houses and was again extended 
in June for another nine months to April 1947.* The same pro- 
cedure of explaining to the Committee in detail the specific uses 
being made of the power was followed in June. This procedure, 
plus the restraint which the agency has shown in using the power, 
have, in my opinion, gone far to instill in Congress a confidence 
in the agency and have been major reasons for the Congress con- 
tinuing such broad powers during the post war period. I would 
advise any lawyer who is considering attacking the legality of 
any action taken under the allocation power on the ground that 
it is outside the intent of Congress, to review pretty carefully 
the record before starting such action. 


STANDARDS FOR EXERCISING THE ALLOCATION PowER — 
ADMINISTRATION 

The broad scope of the power and the lack of standards in- 
creased both the danger of abuse and the responsibility of the 
administrators. Their course was uncharted. 

Obviously in total war great sacrifices and surrender of many 
democratic rights and ways of living are inevitable. But if gov- 
ernment is to have the backing of the people they want to know 


*The June extension included the “Moore Amendment” forbidding the use of the 
allocation power to establish maximum price or rent controls. 
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they are being made to sacrifice as equitably as possible and that 
because of discriminatory action they are not being made to 
suffer wnnecessarily and disproportionately as compared with 
others, particularly their competitors. Throughout the war and 
the reconversion period every effort has been made to see that the 
allocation power was exercised fairly and that standards to this 
end were developed and observed so that, as far as possible, all 
persons similarly situated were treated alike. 

The development of this regulatory system with its safeguards 
and standards was one of the principal functions of the lawyers. 
In this connection I think the country owes a debt of gratitude 
to Mr. John Lord O’Brian, former General Counsel of the O.P.M. 
.and of the W.P.B. and the man who, in my opinion, was more 
responsible than any other person for the standards of fairness 
and consistency which were maintained. 

THE SUSPENSION ORDER 

One phase of the exercise of the allocation power not generally 
understood which often comes closest to practising lawyers is 
the Suspension Order. 

Early it became clear that some procedure was necessary to 
deal with persons who misused materials in violation of alloca- 
tion orders. If a man given priorities to get aluminum for gun 
mounts used it to make juke boxes, was he to be given more 
aluminum hoping for better luck next time? Obviously the W.P.B. 
would fail in its job if it continued to allocate critical materials 
to persons who wasted or misused them. Under the statute ma- 
terials could be cut off from persons considered untrustworthy. 
But who was to determine that a person was untrustworthy and 
that he had wilfully violated orders or regulations? Lawyers 
(and parents) are all familiar with the plausibility of one side 
of a story before the other side is heard. 

So the Compliance Hearing was developed (O.P.A. calls them 
Enforcement Hearings) to give a person charged with a violation 
an opportunity for a hearing on the facts before a Suspension 
Order was issued cutting him off from further materials. Ironi- 
cally enough where the agency out of a sense of fairness provided 
for such a hearing before independent commissioners, and for- 
malized the proceeding by so-called “Suspension Orders,” this 
smacked so much of a judicial proceeding that lawyers and judges 
began to question our authority. At least one person charged 
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with a violation appreciated the opportunity of a hearing. While 
he spoke broken English and his accent showed that he had not 
lived long in this country, we understood what he meant when 
he said: 

“So at the conclusion of my statement I want to say . 
that I am glad we live in such a great democracy. In other 
governments which I am acquainted with a government 
agency’s report is taken as final and immediate punishment 
is made hereafter.” 

Doubts as to the legality of Suspension Orders were finally re- 
solved in the case of Stewart v. Bowles, 322 U. 8. 398, involving 
an “S” order issued for a violation of O.P.A. rationing regula- 
tions. The order was attacked as an unauthorized penalty but 
was upheld as a valid exercise of the allocation power, notwith- 
standing its incidental penal effect. 

Administrative tribunals may be subject to abuse and may at 
times be properly charged with combining too closely the prose- 
cutor and the judge. I am not familiar with other agencies but 
in our own case voluntarily we adopted a procedure which incor- 
porates practically all the safeguards called for in the Administra- 
tive Procedure Act recently passed by Congress. Furthermore I 
believe that due to the high caliber of our Compliance Commis- 
sioners and the safeguards in our procedure the justice meted 
out was on an equal plane to that obtained through the estab- 
lished courts. 

After Congress authorized fines and imprisonment for wilful 
violations of allocation orders, in March of 1942, all significant 
cases of wilful violations were referred to the Department of 
Justice for criminal prosecution. Since V.J. Day* over sixty cases 
have been successfully prosecuted, fines totalling about $400,000 
imposed and jail sentences imposed in fourteen cases. So even 
now that the shooting war is over, violations of the allocation 
power are not to be treated lightly. But there are still many cases 
where the Suspension Order procedure is necessary to prevent 
a failure of the allocation power and a waste of materials still 
critically short. 


* Through April 1946. 
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Uses or Power As A SANCTION FoR OTHER AGENCIES 

One rather unexpected problem was the question of use of the 
allocation power to assist other government agencies. Although 
government functions may be divided among many Executive 
Agencies, they still represent one government and naturally a 
statutory authority delegated to one agency is not the exclusive 
right of that one agency but should be used to assist the govern- 
ment generally. 

On numerous occasions the W.P.B. received requests from other 
government agencies that it withhold priority assistance and cut 
off from materials persons who failed to comply with the regula- 
tions and orders of other agencies. We were asked to impose 
sanctions on persons who failed to comply with orders of the 
War Labor Board, the War Manpower Commission and the Fair 
Employment Practices Commission. Since neither the War Labor 
Board nor the War Manpower Commission had sought any Con- 
gressional authority to compel compliance with their orders and 
regulations, but had gone on the theory that it was preferable 
to operate on a voluntary system, it seemed surprising that when 
these agencies failed to get compliance with their voluntary 
orders they should seek to punish non-compliance by cutting off 
materials under the allocation statute. At times also certain labor 
unions urged us to withhold materials from companies which did 
not comply with War Labor Board decisions. 

However, we in the War Production Board consistently took 
the position that Congress never intended the allocation power to 
be used to cut off materials from persons for failing to comply 
with rules and regulations other than those issued under the 
allocation power itself, and in the absence of a ruling from the 
Attorney General as to the legality of the proposed action, the 
Chairman of the W.P.B. and the general counsel at all times de- 
clined to use the power in this way. 


CuRRENT Uses OF THE POWER 
Many people outside of Washington seem to think that all 
bureaucrats (but no others) are anxious to continue indefinitely 
governmental controls. There is another side of this picture. As 
the approach of V.E. Day became more certain, the W.P.B. began 
to remove some of its controls in order to let industry start to 
reconvert itself for the post war period. As we got out of the 
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business of issuing priorities we became subjected to increasing 
pressure from many directions. Every one of the biggest auto- 
mobile companies sent its strongest representatives to Washing- 
ton insisting that if they didn’t get priorities for their materials 
unemployment would be terrific and the industrial cities would 
be in chaos. The files of the W.P.B. are checkered with letters 
from many of the leading trade associations and labor unions 
enumerating the dire consequences which would follow if priori- 
ties were not continued for their particular industries; and, in 
order to increase the pressure on us, copies of the letters had 
often been sent to Congressmen and to the newspapers. 

Certain segments of industry were limited during the war to 
a percentage of their pre-war use of certain materials, thus in 
effect freezing the business to old timers and eliminating new- 
comers from the field. Many companies had prospered under this 
arrangement and were satisfied to let it continue. They knew 
where they stood with reference to their competitors. So they 
wanted our orders continued. The spokesmen for most industries 
said they were in favor of lifting all controls, using those favorite 
phrases “as fast as possible” or “as soon as reasonable” — but 
their particular industry was always unique for one reason or 
another. 

In the face of all this pressure the Chairman of the W. P. B. 
took the firm position that priorities to one company meant tak- 
ing away from another and that for the government to continue 
priorities and other allocation controls when the shortages were 
disappearing was the surest way to a completely regimented 
economy for an indefinite period ahead. We did not believe the 
powers were intended for this purpose nor that the country 
would be as well off in the long run if they were so used. We were 
convinced that a certain amount of dislocation and unemploy- 
ment was inevitable in connection with reconversion and could 
not be prevented no matter how much the government tried to 
control and regulate. Business men should get over their reliance 
on governmental priorities and go back to using again their pur- 
chasing and sales departments which, in many cases, had been 
almost abandoned during the war. 

As Mr. Krug, now Secretary of the Interior, and at that time 
Chairman of the W.P.B. said in his report on War Production 
and Reconversion, of May 19, 1945, — over a year ago:— 
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“Desirable though it may be to attempt to prevent tem- 
porary economic dislocations, the experience of those who 
have lived with these controls during the war clearly dictates 
that the controls are not suited to that job. Moreover, rea- 
son and history indicate that in any readjustment from a 

rar to a peacetime economy, temporary dislocations are in- 
evitable. We must not be stampeded by such dislocations into 
elaborate controls or special dispensations. Our economy is 
a jigsaw pattern of interlocking buyers and sellers, producers 
and consumers. The pieces of the jigsaw will move into place 
best if we give people scope and leeway — with a minimum 
of rules, regulations and production controls.” 
This policy prevailed and still prevails in the Civilian Production 
Administration in Washington under the able leadership of Mr. 
John D. Small, the present Administrator. 

From over 700 basie orders and schedules of the W.P.B. in 
effect in January, 1945, they were reduced to 73 by November of 
last year and today there are less than fifty basic orders and 
schedules. The nationwide personnel of the W.P.B. was reduced 
from a wartime peak of around 23,000 to less than 4,000 by last 
November, and today the Civilian Production Administration has 
approximately 3,000 employees. 

From some sources, particularly consumers groups such as 
The league of Women Voters, there has been considerable criti- 
cism of the war agencies for removing their controls too quickly. 
This criticism has largely been directed at the W.P.B. I do not 
believe the criticism justified. As we look back at the warnings 
of chaos in the industrial economy which would result from the 
discontinuance of the broad use of the allocation powers I think 
we must agree that most of these fears have not materialized. 
Census bureau figures showed total civilian employment in March 
of this year was about one half million higher than the year 
before when so many were employed on war production — an in- 
dication of the high level of production today, except for the 
strikes.* The difficulties in the reconversion picture have been 
and are largely price and wage difficulties. The allocation con- 
trols primarily affect the distributon of materials. There has been 
very little loss of production in the post war period which can 
be traced to a maldistribution of materials. 


* Bureau of Census figures for August 1946 show non-agricultural employment at an 
all time peak of 48.8 million, an increase of over 6 million since September 1945. 
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I have said that there are less than fifty basic orders of the 
C.P.A. in force today. In spite of the fact that there may be rela- 
tively few orders today, these few may be of vital importance 
to the business effected and still cover a fairly wide scope. What 
are some of the present purposes? 

Since increased production is the quickest way to overcome the 
need for allocation controls and for price controls as well, the 
C.P.A. is still using its authority to expand the production of im- 
portant materials which are in critically short supply. For ex- 
ample, tin is entirely imported. Large portions of the sources of 
supply were damaged by the Japs. We are giving assistance to 
speed necessary equipment to the tin production areas. Producers 
of building materials were operating at low levels when the war 
ended. Necessary equipment and materials are being channeled 
to these producers. Also, assistance is being given for the in- 
creased production of streptomycin, a new drug discovered too 
late for use on the battlefields, but urgently needed for treating 
wounded veterans. 

While certain materials remain very short it is necessary to 
restrict the use of these materials to essential uses. For example, 
only by limiting the use of tin, can the present stock pile be 
stretched to meet essential food and minimum industrial pro- 
duction needs through this year. So allocation restrictions are 
necessary to prevent the wasteful and non-essential use of tin. 
Similarly, in the case of lead, where the situation has become 
more serious since the end of the war, due to strikes. Crude rubber 
is in much the same situation as tin. 

One of the most important uses of the allocation power during 
the post war period has been to limit inventories. As long as there 
are serious shortages of materials or possibilities of higher prices 
there is a natural incentive for manufacturers to stock up on 
needed goods. This incentive was a major factor in the disastrous 
cycle of sharp inflation and deflation in the years 1919-1921. In- 
ventory controls should go a long way to minimize any repetition 
of the post World War I catastrophe and at the same time do not 
seriously curtail normal business operations. 

One interesting but important use of the allocation power is 
to channel goods to foreign relief and certain other important 
export programs. Since the meeting of these requirements does 
not represent normal business and, therefore, may offer little in 
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the way of future customers many companies are naturally re- 
luctant to sell to these markets. The allocation power is there- 
fore used to try to see that all companies share proportionately 
in this business. You may say relief requirements as such are all 
right, but why should the government’s power be used to see that 
textiles, household utensils and miscellaneous consumers goods 
are shipped to foreign markets. The answer is that in many out of 
the way countries, such as those where tin and rubber are pro- 
duced, money alone will not buy the goods and, on a sort of barter 
system we must ship the type of things the natives want, as an in- 
centive to get them to work in the mines, fields or factories to 
produce the things we need. 

All of these uses were specifically referred to in the Congres- 
sional Committee Reports recommending the extension of the 
Statute. 

Probably the most familiar use which is being made of the al- 
location power today is in connection with the Veterans’ Hous- 
ing Program. During the summer of 1945 the much debated con- 
struction limitation order known as “L 41,” which prohibited 
most construction during the war, was relaxed and finally re- 
voked. It was thought the quickest way to get the construction 
and building trades going again was to remove all controls. I be- 
lieve the revocation of this order did much to restore this business 
and to prevent unemployment in many places. However, the 
seriousness of the housing shortage, particularly for veterans, 
soon became apparent and during the winter it become neces- 
sary, first to give priorities help to get materials for veterans 
housing, and finally, the Veterans’ Housing Program itself was 
issued as an order at the end of March this year. While this 
order was based on the wartime allocation power, the Patman 
Act was recently enacted giving specific authority with reference 
to the housing program and including its own allocation au- 
thority over housing and building materials. 

As we moved into the postwar period the problems as to the 
use of our power were more complex than similar problems dur- 
ing the war period. During the fighting under the test “Does it 
help win the war?” there was a common unified goal. Certain 
inevitable inequalities were accepted. After the war the aim was 
to correct the evils of the war and restore the economy as rapidly 
as possible to its peacetime pattern of free enterprise. Who could 
say that the production of mechanical toys was of less impor- 
tance in the long run than the production of metal furniture, 
particularly if the production of mechanical toys would give 
greater employment per pound of metal? There was not enough 
tin to go around. Tin had been limited to tin cans for essential 
food. When more tin became available should we permit tin cans 
for caviar and pheasants? How about beer cans — and how about 
dog food? One dog food company could use glass, another could 
not. If the company which could not use glass was allowed to 
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use tin it would have a competitive advantage over the one which 
was still limited to glass, and there was not enough tin to meet 
all these increased demands. 

The question of whether or not.an available substitute material 
could be found for its particular use became the most important 
factor in making these decisions but even this could not solve 
the problems of competitive advantage. These examples may give 
some idea of the difficulties of peace time allocation. 

Top officials of the O.P.A. ever since V.J. Day have urged the 
continuance of many CPA allocation controls as an aid to price 
control. Certain other government officials also have urged re- 
tention of many controls, and even their extension into fields not 
previously covered, as being necessary to an orderly reconver- 
sion and to avoid a business collapse similar to that following 
the first World War. But most people who have had experience 
operating these controls during and since the war (and this in- 
cludes the present Administrator of the CPA) recognize the fact 
that new allocation controls in turn breed more controls, and 
that controls in peace time should be limited to those necessary 
to relieve only the most extreme materials shortages and then 
only during the immediate post war reconversion period. Let us 
hope that this philosophy will prevail generally and that war 
time allocation controls will soon disappear. 


BOOK NOTICE 
Second edition of “Massachusetts Motor Vehicle Law” by 
Arthur W. Blakemore. 


Our articulate, well-informed, sometimes cantankerous and 
even, perhaps, annoying, but always, or at least, generally, in- 
teresting brother Blakemore has prepared a second edition of 
his book on the Motor Vehicle Law, published by Hildreth, which 
should prove of distinct practical value to Massachusetts lawyers. 
As those who know him are aware, he is in the habit of expressing 
positive opinions on a variety of subjects, whether controversial 
or not, but in the language of the street, “he knows his stuff” 
and one does not have to agree with his opinions about the law 
as he finds it unless one is convinced by them. 

His preface is characteristic and indicates his attempt to make 
his book as convenient as possible for practicing lawyers. 


PREFACE TO SECOND EDITION 

“This book represents a careful attempt to report the 
Massachusetts cases applicable to motor vehicles up to April, 
1946, and I hope the book will be useful to the many members 
of the Bar who are involved in this litigation. The Index has 
been drawn to include the common names of matters involved 
as well as the legal situation, in order to make any problem 
readily accessible to the Bar. 
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“The learned reader will find here endless confusion on 
many topics in the Law of Motor Vehicles, with decisions on 
both sides of many situations and some peculiar Massachu- 
setts doctrines, like that of defective registration or the gross- 
negligence rule toward passengers, with unjust and curious 
results like those in the Malloy case or the Passler case. The 
reader will learn with surprise that a driver who injures a 
horse must pay interest from the date of the accident but not 
if he injures only an individual; but this strange rule will be 
avoided in the future by the Act of 1946. The nonsense of our 
peculiar Death Statute, which permits a distant relative to 
benefit from the death of a drunken bum as much as a wife 
for the death of her husband who has well supported her, 
is here portrayed clearly. It seems that there is much that the 
legislature should do on this subject of the Law of Motor 
Vehicles, and that the enactment of a practical traffic code 
drawn by men who drive, and well-publicized, would decrease 
accidents by advising the public what are the real driving 
crimes on our crowded highways. 

May 15, 1946 ArtTuur W. BLAKEMORE” 

As to his comments on the case of Malloy v. Newman, 310 Mass. 
269, referred to in the preface, we sympathize with his views and 
those of Mr. Justice Qua and Mr. Justice Cox in the dissenting 
opinion. Mr. Blakemore and others attack the “gross negligence” 
rule in Massachusetts that a guest in a motor vehicle can recover 
for negligence of his host only if he proves gross negligence. He 
says (in Section 217) 

“This rule was laid down in... [Massaletti v. Fitzroy, 
228 Mass. 487] in which the court considers many authorities 

. and places the result squarely on the rule applicable 
to gratuitous bailees of goods. The court does not discuss or 
consider whether human life is entitled to more considera- 
tion than a bale of cotton, or the great dangers of modern 
travel on our crowded highways with the evident duties 
arising out of that fact, and seems to assume an idea, contrary 
to fact, that the passenger does agree that his host may be 
ordinarily careless in operation. No passenger ever does make 
any such implied agreement, but rides because he trusts his 
host to be cautious and safe. An argument might be made 
for the rule that it would make collusive claims against in- 
surance companies more difficult, but this ground is not 
stated in the opinion.” 

In his book “The Nature and Sources of Law” the late John C. 
Gray pointed out that it not infrequently happens that a decision 
may be right even if the opinion in support of it may not be con- 
vincing to all and may be open to dissent or critical comment 
and he uses the old case of Gelpke v. Debuque (1 Wallace 175 in 
relation to municipal bond issues) as an illustration. Now, is 
Mr. Blakemore’s comment on, or characterization of, the opinion 
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in the Massaletti case quite fair to the court? After an extended, 
perhaps too extended, examination of cases dating from the 
famous case of Coggs v. Bernard early in the 18th century, in 
regard to bailees, licensors, etc. and the earlier Massachusetts 
case of West v. Poor Mr. Justice Loring, for the court, broke 
away from the mere discussion of authority as follows: 
“Approaching the question apart from authority justice 
requires that the one who undertakes to perform a duty 
gratuitously should not be under the same measure of obli- 
gation as one who enters upon the same undertaking for 
pay. There is an inherent difficulty in stating the difference 
between the measure of duty which is assumed in both cases. 
But justice requires that to make out liability in case of a 
gratuitous undertaking the plaintiff ought to prove a ma- 
terially greater degree of negligence. ... It is a distinction 
which seventy-five years’ practice in this Commonwealth has 
shown is not too indefinite a one to be drawn by the judge 
and acted upon by the jury. 
“We are of opinion that the decision of West v. Poor (196 
Mass. 1838) should be affirmed.” 

And is not the court right? We respectfully disagree with the 
form of Mr. Blakemore’s statement quoted above in italics. From 
observing our own personal state of mind and that of other pas- 
sengers on gratuitous rides there is no “agreement” express or 
implied about it. We ride with our host because we want a ride 
and we do it without thinking whether he is “cautious and safe” 
and (if we think of it at all) frequently with the knowledge that 
he is less so than other drivers we know. In other words, we as 
guests take the normal chance with our host of his driving and 
the test of liability, as stated by the court, is based on the sense 
of justice arising by operation of law out of that situation and 
not out of “implied agreement.” The reference to “human life and 
a bale of cotton” in Mr. Blakemore’s statement, is, in our opinion, 
dramatic fallacy so far as the just rule of liability is concerned. 

As suggested by Mr. Blakemore’s reference to “collusive claims” 
we are living in a “claim minded” era of expected “hand-outs” 
whether justly deserved or not. Is not the “horse and buggy” 
rule of West v. Poor still a just one in these days even in per- 
sonal injury cases? That there is confusion in the law about the 
automobile problems, and that there will be confusion in some of 
the coming air problems, is probably inevitable when we consider 
the variety of accidents which turn largely on questions of fact. 

However that may be, and however capable of improvement the 
existing rules of law may be in one direction or another, Mr. 
Blakemore’s book would seem to be very helpful to a practicing 
lawyer dealing with motor vehicle cases. 

F. W. G. 
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Recent Hevprut ARTICLES 

“The Next Step Beyond Equity — The Declaratory Action,” 
University of Chicago Law Review, February 1946. This article 
by Prof. Borchard supplements his volume on “Declaratory 
Judgments” the second edition of which may be found at the 
headquarters of the Massachusetts Bar Association (Room 622, 
53 State Street, Boston) for the use of members. As the demand 
for the article was so wide-spread (following notice of it in the 
A.B.A. Journal for June, 1946, p. 358) the issue was exhausted. 
We have a photographic negative of it, however, and can supply 
members of the association with a copy from the negative at 
cost which will be $4.75 for the 35 pages. 

The attention of members is called to the fact during the past 
year the A. B. A. Journal has included in each issue brief re- 
views of many articles in legal periodicals some of which are 
likely to be useful in practice and many lawyers in different 
sections of the country have secured copies to their advantage. 


ApvIsoRY COMMITTEE ON MILITARY JUSTICE 
WAR DEPARTMENT 


WASHINGTON 


ARTHUR T. VANDERBILT, Chairman ALEXANDER HOLTZOFF, Secretary 
WALTER P. ARMSTRONG FREDERICK E. CRANE 


JOSEPH W. HENDERSON WwW. T. JOYNER JACOB M. LASHLY 
MORRIS A. SOPER FLOYD E. THOMPSON 


Dear Sir: , 16 August 1946 


The advisory Committee on Military Justice, appointed by 
the Secretary of War on recommendation of the President of the 
American Bar Association, is desirous of obtaining the benefit 
of the advice of the many veterans who have had experience with 
court-martial proceeding in World War II, as well as of other 
qualified persons. 

Since its appointment the Committee has received hundreds 
of letters commenting critically on the existing system of mili- 
tary justice and in many of these letters constructive suggestions 
have been offered. In numerous other letters an opportunity to 
be heard by the Committee was requested. 

Manifestly it would be impossible by reason of limitations of 
time and of manpower for the Committee to hear personally all 
who so desire, and such testimony in all likelihood would follow 
the pattern of the letters received by the Committee in which 
there is inevitably much repetition. Nevertheless, the Committee 
will be much benefited if it may have in writing the views of 
experienced veterans, commanding generals, staff judge advo- 
cates, and others, for the very fact that such views may be 
cumulative will add to their significance. 

Very truly yours, 
ARTHUR T. VANDERBILT 
For the Committee 

Please address replies to: Honorable Alexander Holtzoff, Sec- 
retary of the Advisory Committee on Military Justice, War De- 
partment 3D-746 The Pentagon, Washington 25, D. C. 




















